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This treatise, cited continually by the 

federal judiciary, needs no introduc- 
tion to anyone who reads federal de- 

MOORE'S MOORE'S MOORE'S MOORE'S MOORE'S MOORE'S MOORE'S 

FEDERAI FEDERAL FEDERAL FEDERAL FEDERAL FEDERAL FEDERAL cisions. Professor Moore dissects and 
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seven or eight facets from a single de- 
cision. This explicit and practical guid- 
ance, amply supported by pertinent 
cases, has made his work a classic 
among legal texts. Its usefulness is 
multiplied as more and more states 
pattern their practice on the federal 
rules. 





“His influence upon decisions inter- 
MOORE'S FEDERAL PRACTICE preting the Rules has been unique. It 
is a rare case reported in Federal Rules 


Second Edition 





Decisions that does not cite Moore.” 


by James Wm. Moore (University of Penna. L. Rev.) 
Professor, Yale University School of Law 
Member of the U.S. Supreme Court’s Advisory “Able, Thorough. Evidences a pro- 


Committee on Rules for Civil Procedure found knowledge of federal practice.” 


loose-leaf $18.50 per volume (American Bar Assoc. Journal) 


These two works may be purchased in combination at a considerable saving. For details write to: 


MATTHEW BENDER AND COMPANY 
Albany 1, New York 443 Fourth Ave., N. Y. C. 





A working partner to Moore's Federal Practice, this Bender’s 
set is geared especially to the demands of general 
practice—negligence, contracts, real estate, etc. For FEDERAL PRACTICE FORMS 
instance, there are 258 forms of complaints, including 
specific jurisdictional allegations under all the major by Louis R. Frumer 
federal acts, and concrete examples of complaints in 
various types of actions ranging from accounting 
through warranty. 240 forms are furnished for dis- 
covery procedures, nearly 100 for judgments. Forms loose-leaf $18.50 per volume 
under the new Supreme Court Rules are included. Addi- 
tional sections include forms for the U.S. Court of nm 
Claims and the U.S. Tax Court. Mr. Frumer’s suggestions ai 
on the practical use of the forms, make it a simple DUE, icecuee | Gdeinnns 
matter to adapt them to any given set of facts. FEDERAI FEDERAL FEDERAL 


PRACTICE PRACTICE PRACTICE 
FORMS FORMS FORMS 


Professor, University of Syracuse 
School of Law 








‘The immediate impression one gets from these vol- 
umes is that the cempiler has exhibited great assiduity 
in garnering forms covering an almost incredibly wide 
range of shades and varieties of legal problems.” 
(Buffalo L. Rev.) 









“With Mr. Frumer’s five volumes as a guide through 
the jungle of legal procedures, it is difficult to see how 
anyone could lose his way.”’ 

(Vanderbilt L. Rev.) 
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® Many have asked about the prog- 
ress of the American Bar Research 
Center and the structure of the 
Foundation. 

Among other purposes, the Ameri- 
can Bar Foundation was organized 
“to promote the study of the law and 
research therein” and “to maintain 
a law library and research center”. 
Now that the new home for the Bar 
has been completed in Chicago, the 
major activity of the Foundation is 
the development of the American 
Bar Research Center. 

The officers of the Foundation are 
the same as those of the Association. 
Its Directors consist of these officers 
and three additional members cho- 
sen from the Association’s Board of 
Governors. The latter three Directors 
constitute the Executive Committee 
of the Foundation. 

Although the Foundation and the 
\ssociation are thus closely related, 
the activities of the Foundation are 
necessarily limited by the character 
of its organization as a corporation 
not for profit, authorized to accept 
tax-exempt contributions to carry on 
its work. During the current admin- 
istrative year, William J]. Jameson, 
immediate past President of the As- 
sociation, is serving as Chairman of 
the Executive Committee. John C. 
Cooper has been named as Adminis- 
trator. 

The Research and Library Com- 
mittee of the Foundation, subject to 
the Board of Directors, has gen- 
eral supervision of the Research Cen- 
ter. Its present chairman is Robert 
G. Storey. As Mr. Storey said at the 
dedication last August, “our Re 
search Center will have as its func- 
tion the systematic consideration 
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and implementation of the legal re- 
search projects recommended by the 
House of Delegates and the various 
organized bar associations. We do 
not intend to compete with any law 
school or other institution already 
engaged on specific legal projects. 
The projects we do sponsor will be 
concerned with the long-range ob- 
jectives of the American Bar Asso- 
ciation and with public law ques- 
tions.” 

Important Foundation research 
projects have already been approved. 
\ long-range study of the adminis- 
tration of criminal justice in the 
United States has been planned un 
der the sponsorship of a Special 
Committee which was originally 
headed by the late Mr. Justice 
Robert H. Jackson. His untimely 
death was a great loss to our Re 
search Center, as he was also an 
active member of the Research and 
Library Committee. I am now 
pleased to announce that the dis- 
tinguished lawyer and citizen, Wil- 
liam H. Donovan, head of the Office 
of Strategic Services during World 
War II, has agreed to take the chair- 
manship of the special committee and 
carry forward that part of Mr. Justice 
Jackson’s work for the Bar. 

Other approved research projects 
include the following: a study of 
the Canons of Professional Ethics, 
which may end in a new statement 
of standards of legal and judicial 
conduct; the annotation of the Mod- 
el Corporation Act and the Model 
Non-Profit Corporation Act, as orig 
inally drafted by the Committee on 
Corporate Laws of the Section of 
Corporation, Banking and Business 
Law; the preparation of a documen- 





tary source book of American free- 
doms; cooperation with the Com- 
missioners on Uniform State Laws in 
research required by their program; 
implementation of part of the work 
of the Survey of the Legal Profes 
sion, including a new lawyer census 
to be completed in 1955 through 
Martindale-Hubbell. 

The Research Clearing House is 
another major project already under 
way. Its purpose is to give informa- 
tion as to the subject matter and 
location of unpublished legal re- 
search work in American law schools. 
With the generous cooperation of the 
heads of these great institutions, the 
Research Center has already assem- 
bled, classified and published a mas- 
ter list and one supplement contain- 
ing in all reference to over 2,000 
separate research items. 

The library being assembled at the 
Research Center will be unique. 
While it will contain a working li- 
brary for reference use of the re- 
search staff not larger than the li- 
braries of leading law firms, the 
major collection will consist of bar 
association materials. When this li- 
brary has been assembled, bar asso- 
ciations and members of the Bar 
generally will have available reports, 
studies, addresses, proceedings and 
other similar data which it is felt 
will be most useful for future coordi- 
nation and efficiency of bar activities. 

It is hoped and believed that the 
American Bar Research Center will 
soon become a dynamic force in 
fostering the welfare of the entire 
Bar throughout the Nation. 

We at Headquarters wish you all 
a Happy Holiday season and pray 
with you for peace in 1955. 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


Che objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encoursge cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
\ssociation, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
imited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
iny of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal ofhce, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of those 
states or territories or is referred to the Committee on Admissions for a state or territory in which the applicant 
lormerly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of 
the proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
1{ Governors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
er year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
‘AL. There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judi- 
ial Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Sec- 
ion of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
‘atent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 
or all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
treet, Chicago 37, Illinois. 
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Views of Our Readers 












© Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in 
the Journal or otherwise within the province of our Association. Statements 
which do not exceed 300 words will be most suitable. The Board of Editors 
reserves the selection of communications which it will publish and may reject 
because of length. The Board is not responsible for matters stated or views 


expressed in any communication. 





A Suggestion for Preventing 
‘Trial by Newspaper” 


® In the October, 1954, issue, the 
article “Fair Trial and Free Press” 
presents the difficult question, appar- 
ently not yet solved, as to how the 
courts can avoid the effects of news- 
paper reports of purported confes- 
sions, trial by newspaper and related 
difficulties incident to ensuring a fair 
criminal trial. 

The difficulty seems to be that 
since the Constitution guarantees 
freedom of the press and freedom of 
speech, no effective remedy exists to 
obviate the very evident effect of pub- 
lication of confessions, trial by news- 
paper, and similar matter. 

The article “Pickets or Ballots” 
in the same issue may possibly pro- 
vide a solution to the problem. That 
article brings out the solution found 
by the courts to control picketing, 
namely, by looking to the purpose of 
the picketing. That is, the courts will 
issue an injunction to restrain picket- 
ing, an exercise of free speech and 
free press, if the purpose of the pick- 
eting is not a proper one. 

Might not the courts likewise is- 
sue an injunction to restrain a news- 
paper from printing matter whose 
purpose is to prejudge an accused 
person, sensationalism 
with a view to wider sales of the 
paper, as opposed to, let us say, the 
legitimate purpose of providing in- 
formation to the public? 


introduce 


It would appear that any objection 
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to issuance of such an injunction 
would apply with equal force to an 
injunction against picketing. Grant- 
ed that difficult borderline cases 
would exist, as to newspapers, yet 
this is equally true of the activities of 
pickets. 
Epwarp T. MACKIN 

Flint, Michigan 


Fair Trial vs. 
a Free Press 


®" Relative to Mr. Otterbourg’s ar- 
ticle “Fair Trial and Free Press” 
[40 A.B.A.J. 838; October, 1954], 
perhaps the courts could handle the 
problem better also. 

The accused has a right to a pub- 
lic trial in order to prevent or at 
least publicize “star chamber” type 
proceedings. Presumably the accused 
could waive this right if he is given 
a free and timely choice. This is to 
suggest that prior to trial the court 
ought to put the question squarely 
up to the accused: do you want a 
public trial or a private one, do you 
want photographers in the court- 
room or not, even do you want tele- 
vision and radio or not? The ac- 
cused could thus make his own elec- 
tion and would be bound by it. 

What right does the public, i.e., 
the press, have which supersedes 
that of the accused? It is submitted 
that there is none. The right of the 
press is to free publication and dis- 
semination of information. This 
does not carry with it the right of 
free access to information even when 


it is charged with the public inter 
est. 

WiLuiaM C. McCoy, Jr. 
Cleveland, Ohio 


A Letter that 
We Appreciate 


= The pressures on us since we came 
down here in January, 1953, have 
interfered with much of the reading 
I tried to keep up with while in 
practice in St. Paul. However, the 
JouRNAL is one item I rely on to 
keep abreast of what is going on in 
the profession. I find the JOURNAL 
increasingly stimulating and more 
and more measuring up to the needs 
of a great organization like the ABA. 
From past experience with similar 
work it occurred to me that you and 
your associates of the Editorial Staff 
should be told that your excellent 
work is neither unnoticed nor un- 
appreciated by the profession. I hope 
to be in Chicago within the next six- 
ty days and if the schedule permits I 
will try to drop in for a visit. 
WARREN E. BURGER 
Department of Justice 
Washington, D. C. 


The Association's Role 
on Political Questions 


# On the question of action by the 
American Bar Association on public 
questions, there is a possible compro- 
mise view which might appeal to 
more of your members than either 
extreme. This is to recognize that 
such questions are properly within 
the jurisdiction of the Association, 
but to avoid them during periods 
when they are so surcharged with 
political attitudes that political atti- 
tudes are more likely to determine 
the outcome than is judicial law 
yer-like consideration—or when the 
public is likely to think that that is 
the case. 

Applied to the Bricker Amend 
ment question, this policy would 
suggest that action on that subject 
might well be deferred if it comes 
up at a time when a large percentage 
of lawyers is so incensed over recent 
events that other lawyers and the 
public may doubt their ability t 

(Continued on page 1026 
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npro- under supervision of Code Commission 
al to of Puerto Rico. Prima facie evidence 
sither of law. 
that J EDITORIAL 
ed Contains all laws of Puerto Rico of a 
eriods general and permanent nature from 1900 
with to 1954, historical documents, and notes 
I atti- to court constructions. Features exhaustive 
rmine notes, cross-references, tables, and . 
: pal > FORMAT thorough index. 
hat is A new shape and size for law books. 
Specially designed for readability and 
wes: attractiveness. A work of art by one 
ubject of the nation’s foremost quality printers. 
comes 
entage FOR COMPLETE DETAILS WRITE 
re Secretary of State Equity Publishing Corporation 
ley ti Commonwealth of Puerto Rico Stony Brook, L.I. 
2 1026 San Juan, Puerto Rico New York 
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ERS ANNA 
FACTUAL 


Appraisals 
for every valuation need 


e Commercial, industrial, 
institutional and residential 
properties. 

Estate administration. 
Trustee and receiverships. 


Taxation and finance. 


Reorganization, merger or 
consolidation. 


Bankruptcy or liquidation. 
e Condemnation and 
litigation. 


THE 

LLOYD “THOMAS 
F RECOGNI Q. 
= aires Avenue, Chicago 40, III. 


First for Factual appraisals (Qa 
since 1910 ri 


OFFICES — COAST TO COAST LS 
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Views of Our Readers 


(Continued from page 1024) 

think as clearly as we hope is gener- 
ally expected of lawyers. This does 
not mean that such admirable self- 
restraint by a majority should neces- 
sarily be exercised at times when 
there is an imminent danger to be 
combatted. 

During the recent Annual Meet- 
ing, one of the American Bar Asso- 
ciation’s Sections found a method of 
handling such a problem. The debate 
and vote proceeded in the usual man- 
ner with political attitudes in the 
background. After a had 
been approved, a majority member 
arose and said that he felt that the 
Section ought not to be bound by a 
rather close vote under the circum- 
stances, and he moved to reconsider 
and recommit. There was no parlia- 
mentary objection and the motion 
carried. 


position 


Although it is true that our House 
of Delegates is a large, representative 
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organization, 


having some resem- 
blance to Congress, there is one big 
difference. We elect our congressmen 
primarily with political attitudes in 
mind. Do we want political attitudes 
to be even a factor, and perhaps a 
growing factor, in the election of our 
delegates to the House of Delegates? 

This not mean that the 
American Bar Association must nec- 
essarily remain mute on politically 


does 


charged questions when there is no 
imminent danger. Certainly working 
out a sound, lawyer-like compromise 
(See 
Amend- 


would always be appropriate. 
on the Bricker 
ment by Rationalis, Chicago Daily 
Law Bulletin, August 13, 1954.) 

One of our most sacred democratic 


suggestion 


principles is decision by majority 
vote. If there is any more noble con- 
cept in political philosophy, it is 
probably self-restraint by that major- 
ity. 

The JourNAL is a good place for 
articles taking different sides of pub- 
lic questions and written especially 
for lawyers. I am more sure to read 
them than any other type. 

Louis ROBERTSON 
Chicago, Illinois 


He Likes 
“What's New” 


® May I put in a kind word for your 
most interesting section in the JourR- 
NAL entitled “What's New in the 
Law”. For people who, especially in 
the evening after a hard day, grow 
weary of wading through lengthy, in 
legal treatises, this type of 
article is a very welcome relief. In 


volved, 


fact, one might go so far as to say 
it is relaxing because it is not only 
very readable but captures one’s in 
terest through its easy-going style. It 
should appeal to all lawyers regard 
less of specialties while at the same 
time containing a great deal of prac- 
tical knowledge. It impresses me as a 
month-to-month summary of Amer- 
ican law which keeps one abreast of 
trends in that enough background is 
supplied to bring out the significance 
of the decision over a period of time. 
My hat is off to Messrs. Rossman and 
Allen for their fine contribution. 
May it continue as in the past, viz., 





not too lengthy over-all, clear, con 
cise, yet comprehensive and, above 
all, readable. 
GoprFrEy K. 
West Orange, 


PREISER, JR 
New Jersey 


A Footnote to 
Professor Mishkin's Article 


* Curiously enough, on the day that 
the August issue of the JouRNAL came 
the office, I was thumbing 
through the writings of Thomas Jef- 
ferson on democracy edited by Saul 
K. Padover. I had just read Professor 
Mishkin’s exceilent article on 
“Prophecy, Realism the Su- 
preme Court”. 


into 


and 


Was I surprised to find that Jeffer- 
son had made a comment which may 
interest such readers as have not 
come across it: 


Another most condemnable practice 
of the Supreme Court to be corrected 
is that of cooking up a decision in 
caucus and delivering it by one of their 
members as the opinion of the court, 
without the possibility of our knowing 
how many, who, and for what reasons 
each member concurred. This com- 
pletely defeats the possibility of im- 
peachment by smothering evidence. A 
regard for character in each being now 
the only hold we can have of them, we 
should hold fast to it. They would, 
were they to give their opinions seria- 
tim and publicly, endeavor to justify 
themselves to the world by explaining 
the reasons which led to their opin- 
ion. [Letter to Pleasants, 1821, page 


65]. 

Whatever the merits of the posi 
tion taken by the writer of the Dec- 
laration of Independence, Jefferson's 
remarks might be added as a footnote 
to Professor Mishkin’s analysis. 

Fevix F. SruMpPF 
Berkeley, California 


Agrees With 
Mr. Broder 


® One of the most informative fea- 
tures of your superlative magazine is 
the “Views of Our Readers” section. 
I find it quite inspirational due to 
your judicious selectivity. 

I especially enjoyed reading your 
September issue wherein appeared 
an ingenious letter by Kenneth F 
Kelly, of the Illinois Bar. He out 
(Continued on page 1032 
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Shepard’s United States and Federal 





Reporter Editions 


Parallel references to the same case in the corresponding reports 
of the case in other sets of reports and in the Annotated Reports 
System. 


. Affirmances, reversals, dismissals and modifications by a higher 


court. 


3. Citations to all federal court cases by the three editions of the 


United States Supreme Court Reports, the lower federal courts, 
all state courts as reported in the state reports and corresponding 
units of the National Reporter System and various department 
reports. 


. Citations to cases in a large number of the department reports 


(including the Tax Court) by their own series, the other depart- 
ment reports and periodicals, the three editions of the United 
States Supreme Court Reports, the lower federal courts and all 
state courts as reported in the state reports and corresponding 
units of the National Reporter System. 


. Analysis of the citation showing: (a.) The interpretation of the 


cited case as an authority; (b.) The precise point of law to which 
the citation applies by, (1)—Syllabus number in Federal Reporter 
Edition, (2)—Topic words in United States Edition. 


}. Citations in the annotations of the American Law Reports and 


Lawyers’ Edition of United States Supreme Court Reports. 


. Citations in current articles in the American Bar Association 


Journal. 


. Citations to the United States Constitution, Code and Statutes at 


Large (not in the Code) by the federal courts. 


. Amendments, additions and repeals of the United States Constitu- 


tion, Code and Statutes at Large (not in the Code.) 


Citations to Patents and Trade-Marks in all state and federal 
courts and various department reports together with a unique 
and comprehensive system of analysis. 

Citations to the Rules of Court in the federal courts and various 
department reports. 


Table of Federal Acts by Popular Names or Short Titles. 


When Shepard’s Citations presents a list of cases as having cited a 
particular case, that list is not the result of an editor's selection but 


is 


a list of all cases which as a physical fact do cite that particular 


case. It is, therefore, a list which the courts themselves have created. 
Citations to every citing case should be checked in the appropriate 
Shepard edition. 


Shepard’s Citations - Colorado Springs, Colorade 
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@ spotlighting the tax impact 


on the conduct of business 


across the entire range of | 


company and personal dealings! 


Montgomery's 


an 4B) A 


Ay 4 





35th EDITION 





JUST PUBLISHED—the first one-volume 
guide expressly designed to give you 
a quick, complete check—in any situ- 
ation—on the preferred ways of 
doing business for maximum tax pro- 
tection under the 1954 Revenue Code. 


Business, personal, estate taxes. Organ- 
izes all tax factors of a question in one 
place, even where different sections of 
the law apply — for instant help on de- 
cisions facing corporations, partner- 
ships, and individuals. Expert advice on 
the new tax advantages for each kind 
of business set-up, possible economies, 
important elections. Explains personal 
benefits in new types of executive pay- 
ments; preferred handling of invest- 
ment income; means of property trans- 
fer within family; etc. 


@ The Only Quick-Reference 
Guide by Top Accounting 
and Tax Authcrities ... 


PHILIP BARDES, C.P.A., N.Y. Bar 
JAMES J. MAHON, Jr, C.P.A. 
JOHN McCULLOUGH, C.P.A. 

Mich. Bar 
MARK E. RICHARDSON, C.P.A. 
. . » Editors, Partners of 
Lybrand, Ross Bros. & Montgomery 
21 SECTIONS of tax-planning advice. 


Practical recommendations at the end 
of each Part point out specific steps 
to take for complete protection under 
the 1954 Revenue Code. Provides a 
sure yardstick for judging any tax- 
payer’s position. 


1000 Pages 
ORDER 








$15. 





NOW 


FOR IMMEDIATE DELIVERY! 


a 

q PLEASE SEND me copies of Mont- 
@ gomery’s FEDERAL TAXES, 35th Edition, @ 
: $15. per copy. (We pay postage when 
aq check accompanies order.) 

a 

i Nome..... 

' 

: PUIG 6.2 Beis vis Vets (60s hake dowel 
t BJ-3 
' 

8 Address 

' 

a 

Be PUIG We ns ance vevecescoavine | Ree 


The Ronald Press Company 
15 E. 26th St., New York 10 
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clerk can copy maps; 
witnesses 
identifications; anything written, drawn or 
printed. 





F. G. LUDWIG, Inc. 


YOU CAN TAKE IT WITH YOU 


AND MAKE AN UNIMPEACHABLE COPY 


IN 40 SECONDS 


b. 


With a Contoura® and Constat® your 


documents that 


will not relinquish; exhibits; 


Copy in libraries, offices, homes, hospi- 


tals, court houses, wherever there is an 
electric lighting outlet. Simple. Portable. 


Maneuverable. 
| Easy to learn. 
* Guaranteed. The 
perfect gift for 
a lawyer. Write 
for full details. 


710 High Street 
Deep River, Conn. 
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Enwironment 
of character 


Beautifully appointed accom- 
modations for every length of 
stay ...favored by a distin- 
guished clientele... renowned 
for the Polo Bar with its con- 
genial atmosphere and unex- 
celled services. 


HOTEL 


MADISON AT a ) ; ) NEW YORK CITY 


In New York ‘phone LEhigh 5-2000 
A KNOTT HOTEL 
JOHN C. SANDHAM, Monoger 










ZONING LAW 
AND 
PRACTICE 


Yokley’s SECOND EDITION has 
undergone complete revision and 
contains three new chapters of 
extreme importance: 


The Planning Commission 
Urban Redevelopment 
Off-Street Parking 


The last two chapters have never 
been treated before. 


Yokley is the man that brought 
authority and order to a field of 
confusion with the publication 
of the First Edition in 1948. This 
edition has been cited by the 
Supreme Courts of no less than 
fifteen states, and has been in use 
from coast to coast by judges, 
attorneys, members of admin- 
istrative bodies, planning en- 
gineers, etc. 


The Second Edition, two vol- 
umes with pockets for supple- 
ments, continues to lead the field 
in authoritative contents and in 
popularity. 


A careful examination of E. C. 
Yokley’s ZONING LAW AND 
PRACTICE, SECOND EDITION, 
will be rewarding. We offer 
you a ten day free examination 
period. 


Two volumes $25.00 


The MICHIE Co. 


LAW PUBLISHERS 
Since 1897 


Charlottesville, Va. 
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One Unit 
knoeked out 


Whole Plant 


shut down 








How we salvaged 


$253,000 of our lost income thanks to our lawyer’s advice (Based on Company File H-48-8460) 


We were operating our chemical plant at 
capacity around the clock. 

Late one night, vapors from a process- 
ing tank ignited and fire spread to the 
main unit. The tank was a total loss. But 
that wasn’t too important. 

Our big problem was in the main unit 
every motor, pump and valve had been 
ruined! Without that unit, we couldn't 
keep the plant running. 

Repairs took three months. The only 
thing that saved us from a tremendous 
loss was our Business Interruption Insur- 


Year in and year out you'll do well with the Hartford 


Hartford Fire Insurance Company * Hartford Accident and Indemnity Company 


ance recommended by our attorneys. The 
$253,000 we received paid our continuing 
expenses, and gave us the profit we had 
counted on making! 


What would happen if a client of yours 
had to close up shop for three months? 

All expenses don't just stop, you know 
that. Rent, interest, taxes and salaries 
usually have to be taken care of. And maybe 
a dozen or more miscellaneous overhead 


items. Where would the money come from? 


The safest, surest place to get it is from 
Hartford Business Interruption Insurance. 
It pays continuing expenses, like those men- 
tioned. But that’s not all . .. Hartford Busi- 
ness Interruption Insurance also pays the 
profit a business would have made if it 
hadn’t been shut down! 

Small or large, every business needs this 
protection. For full details. 
your clients need only call their 
Hartford Fire Insurance Com- 
pany Agent or their insurance 


broker. 














Hartford Live Stock Insurance Company ° Hartford 15, Connecticut 
¢ ALBANY « ATLANTA « BALTIMORE « BOSTON * BUFFALO + ou ay 
* CHICAGO «+ CINCINNATI + CLEVELAND + DALLAS + ee 







write to the 


Corporatior 





* DETROIT + DOVER * HOUSTON + JERSEY CITY - 
* LOS ANGELES + MINNEAPOLIS * NEW YORK + 
* PHILADELPHIA + PITTSBURGH + PORTLAND + 
* SAN FRANCISCO «+ SEATTLE + ST. LOUIS + 
* WASHINGTON + WILMINGTON -+ 


She Gruaiest Way 


To get up-to-the-minute information . \ 
on a state's requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 


and other corporate filings call or 


Company or CT 
Corporation System. You will find 


one in each of the above listed cities. 


‘ton Lawyers On ly. “Without Charge. (tt Chet 
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HOTEL DENNIS 





Exciting Equity 


For every member of your family his due. To 
st office of The wit—A special playroom for the children and 
a staff that understands their foibles. To wit 

highly skilled beauty operators to pretty 
ladies for their parties. To wit—arrangements 
for any sport you wish. To wit—luxury ser- 
vice as of old. By the sea in Atlantic City 
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“Interlacing Statutes” 


Justice Frankfurter, in the case of United States 
v. Hutcheson, 312 U.S. 463, 61 S.Ct. 463, 85 
L.Ed. 788, raised this question: 


“Were then the acts charged against 
the defendants prohibited or permitted 
by these three ‘interlacing’ statutes?” 


He was referring to some of the apparently 
conflicting provisions of the Sherman Anti-Trust 
Act, the Clayton Act, and the Norris-La Guardia 
Act. 


Colonel H. A. Toulmin, Jr., in the intro- 
duction to the second volume of his fine work 
on the Anti-Trust Laws of the United States, 
said: 

“The ‘interlacing’ of the several stat- 
utes of the anti-trust laws, to use the 
language of Mr. Justice Frankfurter, 
presents no mean problem to the 
lawyer in determining the category 
into which an offense under the anti- 
trust laws should fall.” 


Judge Lamar Cecil of the United States 
District Court (Texas), in a very scholarly paper 
which he recently presented to the Third An- 
nual Meeting of the Anti-Trust Law Section of 
the American Bar Association quoted Colonel 
Toulmin and Justice Frankfurter in commenting 
upon the effect of these three “interlacing” 
statutes. His paper, entitled “Remedies in an 
Anti-Trust Proceeding— Fines and Imprison- 
ment” contains numerous citations to the Toul- 
min set which is rapidly becoming the “accepted 
authority.” 


TOULMIN’S ANTI-TRUST LAWS 


Will help you with your research problems in 
this field. We will gladly send the complete 
set, with the 1954 Supplement, for your exami- 
nation. 


THE W. H. ANDERSON COMPANY 


524 MAIN STREET, CINCINNATI 1, OHIO 








A systematic review of the annual | 


outpourings of courts and legislatures ... | 


The ANNUAL SURVEY of 
AMERICAN LAW 


1953 SURVEY ... published May, 1954, 
is the 12th volume in this distinguished 
series unique in American law publishing. 
Like its predecessors, the 1953 SURVEY 
offers over 1,000 pages, an authoritative 
report of the year’s legal developments in 
public and private law . . . plus tables of 
cases and statutes. 


Note: The 1953 SURVEY contains a 
7-year cumulative topical index for the 
years 1947-1953. 


Earlier complete volumes still for sale. 
Years 1942 to 1951 ......... Price $ 5 each. 
1952 to 1953 ......... Price $10 each. 


Published by the New York University Law School 
Distributed by: 


OCEANA PUBLICATIONS, INC. Dept. G-64 
43 West 16th Street, New York 11, N. Y. 
























LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Our fourth reprinting of 
this useful pamphlet 
Price 50 cents 


Copies may be secured 


from 


AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 
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| Any Kind of 
Court Bond 
Without Delay 


—~Anywhere 


What type of court bond 
do you require? The 
U.S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S. F. & G. 


agent with power to issue 





court bonds and other 


judicial bonds ata 


moment's notice. 


U.S. F.&6G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





“Consult your Agent or 
Broker as you would your 


Doctor or Lawyer” 



















































The 
Most Important 
Business Decision 
of your life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 

in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 

his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. Clip the coupon below 
and we'll send you as many copies as you 
need, at no cost to you. 


The Prudential 


Insurance Company of America 
Newark, N. J. 


| 

| 

| 

| 

| 

| 

| 

Please send —___— copies of your booklet, “The 
| Most Important Business Decision of Your Life” 
| tome at this address: 

| 

NAME _ 

| 

| 

l 

I 

| 

| 

| 


ADDRESS 
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a life 

of the 
founder 

of the 
AMERICAN 
BAR 
ASSOCIATION 


SIMEON EBEN 
BALDWIN 


FREDERICK H. JACK- 
SON. This sympathetic 
study of Simeon Eben Bald- 
win—father of the American 
Bar Association, rejuvenator 
of the Yale Law School, 
justice, Governor of Con- 
necticut —appraises his 
many contributions to the 
legal profession and_ re- 
veals Baldwin to the large 
audience of the present 
whose lives and careers 
have been touched by his 
many contributions. $5.00 


the speeches 
and reflections 
of a 
distinguished 
international 
lawyer 


A HALF CENTURY 


OF 


INTERNATIONAL 
PROBLEMS 


FREDERIC R. COUDERT. 
This selection from the 
speeches and writings of 
Mr. Coudert forms a record 
of a successful and brilliant 
career in international law 
and presents the best of the 
political and juridical 
thought of one of the cen- 
tury’s greatest legal figures. 


$4.00 


COLUMBIA UNIVERSITY 
PRESS > NEW YORK 27 
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Views of Our Readers 


(Continued from page 1026) 


lined a splendid argument for exten- 
sion of social security to self-em- 
ployed lawyers. We all know that 
Christianity has come a long way 
since the days of the Inquisition. So 
has the acceptance of the Federal 
Social Security legislation, because 
when it was first proposed it was pop- 
ularly denounced as socialistic, com- 
munistic, etc. Today, it has become 
an accepted principle of our dynamic 
capitalistic system, and within a few 
years I feel certain the majority view 
in the legal profession will champion 
the extension of social security to 
self-employed lawyers. 


The other letter I especially en- 
joyed was that of Simon Broder, of 
Washington, D. C., wherein he did a 
superlative job of negating the attack 
of R. Carter Pittman on Professor 
William W. Crosskey. I am amazed 
to note that Mr. Pittman follows the 
Senator McCarthy (Adolph Hitler) 
line—anyone disagreeing with him 
must be a Communist! 

Mr. Broder makes the following 
shrewd and brilliant observation 
which is especially applicable to our 
blessed nation during these perilous 
times when we could liquidate our 
cherished free enterprise system if we 
resorted to dictatorship: 

“I do not assert that judicial su- 
premacy is not desirable or that legis- 
lative supremacy is-preferable. I do 
say that a working democracy can be 
achieved with either. Obviously, his- 
tory proves that executive supremacy 
is fatal to democracy.” 


Joun E. Sato 


Ravenna, Ohio 


No Socialists 
in the Trojan Horse 


=" Mr. George E. Morton must have 
had difficulty dictating the article 
“The Trojan Horse Inside Our 
Walls” [40 A.B.A.J. 135, February, 
1954] with his tongue in his cheek. 


Perhaps he wrote the article in long 
hand. 

If he is serious in every assertion 
he makes in a discursive statement, 
he must see the resemblance between 
his attitude and the philosophy of 
Emma Goldman and Alexander 
Berkman. It is because we regard the 
human being as a member of society 
that we have organized ourselves on 
the local, state and national levels 
into governmental groups for the ad- 
vancement and protection of our in- 
herent rights and our personal dig- 
nity. Mr. Morton seems to argue for 
states rights against federal action in 
matters of social security, but does 
not apparently appreciate that if gov- 
ernmental programs to protect peo- 
ple against industrial accident, un- 
employment and the hazards of old 
age constitute socialism, it should 
make no difference whether the state 
the Federal 
ernment operates in these fields. 


government or Gov- 

I get a big kick out of these people 
who argue that 
(state or federal) should not partici- 


the government 


pate in the field of insurance for the 
retired earner because we are a re- 
public and not a democracy. Not 
necessarily in the case of Mr. Mor- 
ton, but in the case of too many oth- 
ers, scratch a philosopher who argues 
that this is a republic and not a de- 
mocracy and you will find someone 
who has either been bitten (as Hey- 
wood Broun once said of Westbrook 
Pegler) by the income tax or by a 
bug that is hostile both to republi- 
canism and democracy. 


I see no socialism in the type of 
social security system which has been 
in effect about twenty years. I do see 
a threat of what happened in Russia 
and in Germany if we yield to the 
ministrations of people who do not 
like to be taxed for the benefit of all 
of the people. I wonder where Mr. 
Morton was during the restive days 
of the early thirties. 


Harry G. LI&se 


New York, New York 
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BILL OF RIGHTS READER 


Leading Constitutional Cases 
By MILTON R. KONVITZ, Cornell University 


Some four score cases involving civil rights and 
liberties—most of them of recent date and nearly 
all cases that have been adjudicated by the 
Supreme Court—are here brought together. 


The opinions of the Court, and valuable con- 
curring and dissenting opinions, give the reader 
a rounded picture of current legal thinking on 
civil rights. Professor Konvitz has chosen his 
cases wisely and has provided introductory notes 
that enable the reader to place each case in its 
context in the development of our constitutional 
law. A volume in the series, Cornell Studies in 
Civil Liberty. 


610 PAGES, $6.50 


FAIR COMPETITION 


The Law and Economics 
of Antitrust Policy 


By JOEL B. DIRLAM, Connecticut College, 
and ALFRED E. KAHN, Cornell University 


Research, Patents, and Trademarks reviewed 
Fair Competition, saying: “Here not only is the 
realistic approach, but the sophisticated eco- 
nomic analyzation of the antitrust laws. It at- 
tempts to make a comparison of both the legal 
and economic standards of our antitrust policy, 
and the criticisms of that policy are well taken. 
This edition is timely, especially in the light of 
the fact that the Attorney General’s Committee 
for the Revision of Antitrust Laws has been hard 
at work these past months.” 


318 PAGES, $4.50 


Published by Cornell University Press, Ithaca, New York 
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Activities of Sections 


SECTION OF 
BAR ACTIVITIES 


® Action taken by the Council and 
Section at Chicago included: a pro- 
posal to amend the by-laws to pro- 
vide for the payment of dues by Sec- 
ask the 
room at 


tion members; a vote to 
Board of 
the Annual Meeting headquarters in 


Philadelphia for the use of the Sec- 


Governors for a 


tion in co-operation with the Con- 
ferences of Presidents and Secretaries 
for counseling and advice to officers 
of state and local bar associations; 
and a vote to offer the services of the 
Section individually but preferably 
in cooperation with the Conferences 
of Presidents and Secretaries at the 
regional meetings for the same pur- 
pose. The Council endorsed unani- 
mously the idea of the American Bar 
Association’s sending to all state and 
local bar association presidents and 
secretaries copies of the programs of 
the Section at the annual and region- 
al meetings. 


SECTION OF 
MUNICIPAL LAW 


® Following the Chicago meeting, 
the Section of Municipal Law 
through its Chairman, David M. 
Wood, has initiated committee ac- 
tivities for the coming months. It 
is urged that those members who 
have not indicated any preference 
for committee work do so as early 
as possible and become identified 
with the specific work of most in- 
terest to them. 


In October, the chairman at- 
tended a meeting of all Section 
Chairmen of the Association held 


at the Shoreland Hotel and the new 
headquarters at 1155 East 60th 
Street, Chicago. 


The editorial subcommittee of the 
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Trattic 
and Parking met at the headquart- 
ers of the Eno Foundation, Sauga 
tuck, Connecticut, October 23-24, 
and advanced the report of the in- 


Joint Committee on Urban 


terprofessional group on this major 
problem to the point where early 
publication is assured. 

The legal aspects of highway im- 
provements and highway develop- 
ment command the attention of an 
increasing number among the mem- 
bership of the Section of Municipal 
Law. Close liaison is maintained 
with all 
there may be a better understand- 
ing and correlation of studies with- 
out undue duplication in this large 
field. 


professional groups so 


SECTION OF 

TAXATION 

®* T. Coleman Andrews, Commis- 
sioner of Internal Revenue, has re- 
quested that the Chairman of the 
Section of Taxation have the Section 
assist the Government in reviewing 
the proposed Regulations under the 
1954 Internal Revenue Code. Pursu- 
ant to the request, Chairman Allan 
H. W. Higgins, of the Section of ‘Tax- 
ation, appointed a Special Emergen- 
cy Committee on Regulations for 
Policy and Coordination to supervise 
the work of reviewing the Regula 
Lee I. 
is the Chairman of the Committee, 


tions. Park, of Washington, 
assisted by Eugene F. Bogan, Walter 
Scott P. 

Lincoln Arnold, Seymour 


A. Slowinski, Crampton, 
S. Mintz, 
F. Cleveland Hedrick, Jr., members 
of the Special Committee, all Wash- 
ington lawyers active in the Section 
of Taxation. 
The Chairmen 


tees of the Section of ‘Taxation, over 


of the Commit- 


thirty-five in number, were advised 


by Chairman Higgins as follows: 


As the new regulations are issued 
under H. R. 8300, any regulations 
coming within the scope of the activi 
ties of your Committee will be 
promptly referred to you, and it will 
be necessary for you to take immedi 
ate action so that a report can be 
made to the Internal Revenue Service 
within the thirty day protest period 
provided for with respect to regula 
tions appearing in the Federal Reg 
ister. 

In some cases, because of the wide 
scope of the Committee’s activities, 
the responsibility has been redele 
gated among Subcommittee Chair- 
men of the respective Committees. 

The request of the Commissioner 
of Internal the 
monumental job of the Section of 
Taxation on the 1954 Internal Rev 
enue Code. For a period of more 


Revenue followed 


than four years the committee chair 
men and committees and officers of 
the Section of Taxation have been 
working in close co-operation with 
the Treasury and _ congressional 
committees and staffs on projects di 
rectly relating to the new Code. 
When H. R. 8300 was introduced in- 
to the House of Representatives, the 
Section of Taxation undertook the 
enormous job of analyzing the Bill. 
The culmination of its efforts was 
the appearance of Thomas N. Tar- 
leau, Chairman of the Section of 
Taxation during this hectic period, 
before the Senate Finance Commit 
tee. As a result of the detailed work 
by the Committees submitted by Mr. 
Tarleau to the Senate Finance Com 
mittee, most of the recommendations 
of the Section were followed. The re 
quest of the Commissioner for the 
assistance of the Section of Taxation 
in reviewing the proposed Regula 
tions from a standpoint of policy in 
again the great prestige 
which the Section has established be 
fore Congress, the Treasury and the 
Internal Revenue Service. 

At last report, the Section had 4, 
538 members, an increase of nearly 


dicates 


1,500 members in the past two years 
All lawyers interested in taxatior 
who are members of the Americar 
Bar Association are encouraged t 
join the Section so that it may in 


crease its many important artivities 














“i 





AM. 
115 
Chi 








ued 
ions 





tivi 

be 
will 
edi 
1 be 
‘VICE 
riod 
rula 
Reg 


vide 
ties, 
lele- 
lair- 
eS. 
one! 
the 
n of 
Rev 
more 
hair 
rs of 
been 
with 
ional 
ts di 
Sode. 
-d in- 
5, the 
<« the 
Bill. 
; was 
Tar- 
mn of 
priod, 
mmit 
work 
Yy Mr. 
Com- 
ations 
he re 
or the 
cation 
egula 
icy in 
restige 
ied be 
nd the 


rad 4, 
nearly 
) years 
xatior 
1ericat! 


ged to 


lay in 
Hivities 
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What Outstanding Bar Leaders 
Are Saying About this Book 
It is a monumental job, and should provide a very worth-while textbook 
for bar associations.—Harold J. Gallagher, former President, American 
Bar Association. 
The finest dissertation on the organized bar and its work that I have 
ever seen.—Joseph D. Stecher, Secretary, American Bar Association. 
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A NEW HANDBOOK 
for 
ALL BAR ASSOCIATIONS 


Written at the joint request of the 
Survey of the Legal Profession and 
the Conference of Bar Association 
Presidents, this book doubles as a 
Survey report on the activities of the 
organized bar of America and a man- 
ual.for the guidance of newly-elected 
bar association officers and committee 
workers. 


Fully illustrated with sample forms, 
charts and other pictorial materials, 
supplemented by extensive footnote 
references to other published mate- 
rials on the work of the bar, and 
durably bound in Fabrikoid, Bar As- 
sociation Organization and Activities 
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tion officer and of every lawyer inter- 
ested in the organized bar. 
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ANNOUNCEMENT 


of the 
1955 Essay Contest 
Conducted by the 
AMERICAN BAR ASSOCIATION 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 
Time When Essay Must Be Submitted: On or before April 1, 1955. 


“The Scope of the Phrase ‘Interstate Commerce’—Shall It Be Redefined?” 


The contest will be open to all members of the Association in good stand- 
ing, including new members elected prior to March 1, 1955 (except previous 
winners, members of the Board of Governors, Officers and employees of the 
Association), who have paid their annual dues to the Association for the 
current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this contest and not 
previously published. Each entryman will be required to assign to the Associ- 
ation all right, title and interest in the essay submitted. 


| All necessary instructions and complete information with respect to 
number of words, number of copies, footnotes, citations, and means of identi- 
fication, may be secured upon request to the American Bar Association. 
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The Internal Revenue Code of 1954: 


A General Consideration 


by Walter A. Slowinski + of the District of Columbia Bar 


® The Section of Taxation, working through an emergency committee and 
its committee chairmen, collaborated very closely with officials of the Treasury 
Department and with Congress during the legislative progress of the Internal 
Revenue Code of 1954. Through the hard work of the Tax Section repre- 
sentatives and the sympathetic consideration of the government officials, 
many recommendations previously made by the American Bar Association and 
the Section of Taxation are contained in the new Code. Walter A. Slowinski 
was formerly Secretary of the Tax Section and was an active member of the 
Section's Emergency Committee which had charge of presenting the Section's 


recommendations to Congress and the Treasury Department. 





® For the past few months the Bar 
and the public have been deluged 
with explanations of the Internal 
Revenue Code of 1954, Public Law 
591, 83d Congress. By radio, televi- 
sion, newspapers, legal periodicals 
and tax institutes, the taxpayer and 
his lawyer have been instructed in 
the provisions of the new law. 
This series of tax articles in the 
AMERICAN BAR ASSOCIATION JOURNAL 
is not designed to compete in any 
way with other educational media. 
It was the thought of the Section of 
Taxation that a series of concise ar- 
ticles be prepared by the Section 
officers, committee chairmen and 
other members who worked closely 
with the congressional tax-writing 
committees and the Treasury De- 
partment and their staffs during the 
past two years which will cover only 
the Code provisions of everyday im- 
portance to lawyers in general prac- 
tice. None will purport to be an 
over-all summary of a particular por- 


tion of the Code and all will be 
designed to give helpful practical 
explanations of new provisions affect- 
ing taxpayers and their legal advisers. 
This article will describe the back- 
ground of the 1954 Code and briefly 
survey its purpose and coverage. 

Work on the Internal Revenue 
Code of 1954 had been under way 
for many years but the immediate 
project began in the spring of 1952 
when questionnaires were sent out 
to the press by Colin F. Stam, Chief 
of Staff of the Joint Committee on 
Internal Revenue Taxation. The 
questionnaire asked for suggestions 
for improvements in the revenue 
laws and their administration. In 
geometrical progression copies were 
reproduced by groups of interested 
professional, farm and business asso- 
ciations, companies and individual 
taxpayers. 

The 17,000 replies to the question- 
naire, together with informal Joint 
Committee on Internal Revenue 


Taxation Staff conferences with pro- 
fessional and business groups, were 
instrumental in the preparation of 
the list of forty topics later consid- 
ered by the House Ways and Means 
Committee.? 

During June, July and August, 
1953, the House Ways and Means 
Committee heard 504 witnesses and 
considered more than 1,000 carefully 
prepared statements supporting im- 
provements in specific provisions of 
the revenue laws.? Every taxpayer 
had a fair and equal opportunity to 
testify or file a statement. This clear 
and impressive demonstration of the 
taxpayer's right to petition Congress 
became the foundation on which the 
Internal Revenue Code of 1954 was 
built. 

From January 13, 1954, to March 
9, 1954, the Ways and Means Com- 
mittee sat in executive session, and 
on March 9, 1954, it favorably re- 
ported out H. R. 8300.8 

Under a closed rule the House of 
Representatives passed H. R. 8300 
on March 18, 1954, and sent it to the 
Senate for consideration. The Sen- 


1. See ‘‘Preliminary Digest of Suggestions for 
Internal Revenue Revision Submitted to the Joint 
Committee on Internal Revenue Taxation'’, Joint 
Committee Print, April 21, 1953, U. S. Government 
Printing Office, Washington 25, D. C. 

2. Hearings before the Committee on Ways and 
Means, House of Representatives, 83d Cong., 
Ist Sess., on ‘General Revenue Revision’’ Four 
volumes, U. $. Government Printing Office, Wash- 
ington 25, D. C. 

3. H. R. 8300, 83d Cong., 2d Sess, Union Calen- 
dar No. 498, and H. R. Rep. No. 1337, 83d Cong., 
2d Sess. 
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ate Finance Committee held hear- 
ings during April, 1954, at which 130 
witnesses testified and 420 statements 
were submitted for the record. 
Again, every taxpayer had an oppor- 
tunity to file a statement for the 
Committee’s consideration, and as 
many witnesses were heard as time 
would permit. 

After five weeks of regular execu- 
tive sessions, the Finance Committee 
favorably reported H. R. 8300 with 
amendments to the Senate on June 
18, 1954.5 Because no further open 
hearings on H. R. 8300 were held be- 
fore it was voted upon by the House 
of Representatives, many necessary 
changes, as well as purely technical 
corrections, had to be made by the 
Finance Committee after its hear- 
ings. As a matter of record, 553 
changes in the House version of 
H. R. 8300® went to conference after 
the Senate passed H. R. 8300, as 
amended, on July 2, 1954.7 

The Senate and House conferees 
reached agreement on Senate amend- 
ments to H. R. 8300 on July 26, 
1954.8 It is interesting to note that 
of the 553 amendments recommend- 
ed by the Senate Finance Committee, 
only ten were not accepted in full, 
while sixteen others introduced on 
the Senate floor were rejected. 

The House of Representatives 
agreed to the conference report on 
July 28, 1954, by vote of 316 to 77, 
and the Senate on July 29, 1954, by 
vote of 61 to 26. To clear up numer 
ous technical discrepancies the House 
and Senate later passed House Con 
current Resolutions Nos. 263 and 
268, authorizing and directing the 
enrollment clerk to make necessary 
changes in H. R. 8300 before it was 
sent to the President for signature. 

President Eisenhower signed the 
984-page bill into Public Law 591 of 
the 83d Congress on August 16, 1954. 

It will be recalled that for many 
years the American Bar Association 
has recommended extensive revenue 
changes to the Congress, and these 
were incorporated into separate bills 
introduced in 1951 by Representa 
tives Daniel A. Reed, of New York, 
and A. Sidney Camp, of Georgia.® 
These American Bar Association 
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recommendations and others were 
called to the attention of the House 
Ways and Means Committee during 
the over-all revenue revision hear- 
ings in June, July and 
1953,'° when the representatives of 


August, 


the Section of Taxation appeared 
to testify or file statements on thirty- 
one topics on behalf of the Associa- 
1954, 
Thomas N. Tarleau, Chairman of 


tion.1! Again, on April 8, 


the Section of Taxation, appeared 
as the first public witness before the 
Senate Finance Committee to pre- 
sent the recommendations of the 
American Bar Association.!* This 
testimony represented the studies 
and efforts invited from more than 
4,000 members of the Section of 
Taxation, carefully analyzed and 
condensed as a full appraisal of H. R. 
8300 in the light of the Association's 
resolutions. 

A very large percentage of the rec- 
ommendations made by the Tax 
Section of the American Bar Associa 
tion were included in H. R. 8300, 
and representatives of the Treasury 
legislative staffs 
and members of Congress expressed 


Department, the 


appreciation for the assistance ren 
dered by the American Bar Associa- 
tion. 


The Contribution of the 
American Law Institute 


The work of the American Law In 
stitute Income Tax Project to im- 
prove the technical provisions of the 
Internal Revenue Code of 1939 was 
most important and helpful in the 
preparation of H. R. 8300. By a 
critical examination and revision of 
the provisions of the Internal Reve- 


4. Hearings before the Committee on Finance, 
U. S. Senate, 83d Cong., 2d Sess., on ‘‘H. R. 
8300—The Internal Revenue Code of 1954’, four 
volumes, 2443 pages, U. S. Government Printing 
Office, Washington 25, D. C 

5. H. R. 8300 Amendments, 83d Cong., 2d Sess 
Calendar No. 1635, and Sen. Rep. No. 1622, 83d 
Cong., 2d Sess., Union Calendar No. 1635 

6. A comparative summary of the important 
changes are presented in ‘Internal Rrevenuve 
Code of 1954—Comparison of the Principal 
Changes made in the 1939 Code by H. R. 8300 
after action by House, Senate and Conference 
August 13, 1954, compiled by the staffs of the 
Joint Committee on Internal Revenue Taxation and 
the Treasury Department, one volume, forty-eight 
pages, U. S. Government Printing Office, Wash 
ngton 25, D. C 

7. Senate engrossed amendments are contained 





nue Code of 1939, the American Law 
Institute has been preparing a pro- 
posed “Federal Income Tax Statute” 
for the past several years. These ten- 
tative drafts of income, estate and 
gift tax revisions!? were made avail- 
able to interested tax groups, legis- 
lative committees and their techni- 
cal staff members. 

Many of the lawyers working on 
the American Law Institute model 
income tax statute were members of 
the Tax Section of the American Bar 
Association, familiar with the recom- 
mendations of the Section, and many 
of these recommendations were in- 
corporated in the proposed federal 
income tax statute. 

The American Law Institute pro- 
posals were adopted in many in- 
stances in the new law in the estates 
and trusts, partnerships, and corpo- 
rate distributions and adjustments 
sections, and the excellent work of 
overhauling and improving the new 
tax provisions will continue under 
Director Herbert F. Goodrich, of 
Philadelphia, and the two Income 
Tax Project reporters, Stanley S. 
Surrey, of the Law School of Har- 
vard University, and William C. 
Warren, Dean of the Columbia Uni- 
versity School of Law. 

The work of the American Bar 
Association, the American Law Insti- 
tute and thousands of associations, 
groups, companies and individual 
taxpayers was most rewarding. Out 
of the months of effort by congres- 
Department 
officials and their staffs, co-operat- 


sional and Treasury 


ing with taxpayer groups, came the 
“first comprehensive revision of the 


in H. R. 8300 Amendments, 83d Cong., 2d Sess 
dated July 2, 1954, 418 pages 

8. H. R. Rep. No. 2543, 83d Cong., 2d Sess 
July 26, 1954. 

9. H. R. 4775 and H. R. 4825, 82d Cong., Ist 
Sess 

10. Supra, note 2 

11. See House Hearings, supra, note 2, pages 
8-11, 146-148, 225, 226, 295, 296, 327, 354, 355 
375, 376, 404, 405, 431-437, 598, 654, 655, 
929-932, 1079-1085, 1242, 1243, 1253, 1254, 1273, 
1316-1320, 1355-1358, 1368-1386, 1569-1570, 1791 
1795, 2901, 2902. 

12. Senate Finance Committee Hearings, supra 
pages 325-495. 

13. Tentative Drafts Nos. 1-9, Federal Income, 
Estate and Gift Tax Statute, The Executive Office 
The American Law Institute, 133 South 36th 
Street, Philadelphia, Pennsylvania 
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internal-revenue laws since before 
the turn of the century and the en- 
actment of the income tax’’.'* It 
is interesting to note that since the 
codification of our revenue laws in 
1939, only fifteen years ago, Congress 
has enacted 200 internal revenue 
statutes, including fourteen major 
revenue acts.!® 


Physical Aspects 

of the New Code 

The 929 pages of Public Law 591 
exclusive of the table of contents and 
cross-reference tables, have been 
drafted to eliminate many of the un- 
popular features of the 1939 Code. A 
more logical sequence of topics has 
been achieved, and subjects have 
been treated in adjacent sections of 
the law where possible, minimizing 
the need for consulting remote pro- 
visions for further references.'® A 
new table of contents has been pre- 
pared to guide taxpayers and their 
lawyers through the logical sequences 
of income tax, estate and gift taxes, 
miscellaneous excise taxes, procedur- 
al and administrative provisions, etc. 

Obsolete material, grown mean- 
ingless over the years, has been re- 
moved from the new Code provisions 
by painstaking legislative draftsman 
ship. In the same process another 
objective, simplification of language, 
has been achieved in some measure, 
although some critics believe the 
simplification project has not met 
with complete success.!7 

A major physical change of much 
help to the average lawyer who does 
not have the opportunity to stay cur- 
rent on all tax procedural matters is 
the consolidation of all administra- 
tive and procedural provisions in 
Subtitle F (Sections 6000 et seq.) of 
the Code. Taxpayers will now find in 
one place all the administrative pro- 
visions covering filing of returns, pay- 
ment of tax, credits, refunds, interest 
and penalties. This comes as a relief 
to those who wandered endlessly 
through the 1939 Code in search of 
this type of information. 

The new Code comes complete 
with cross-references to itself and 
to the 1939 Code to overcome the 
necessary transitional problems.'® 


The first cross-reference table shows 
the 1939 Code provisions referenced 
to the 1954 Code sections; the second 
table references 1954 provisions to 
1939 sections; and the third table 
lists cross-references within the 1954 
Code. Much more information along 
these lines will no doubt be made 
available by private legal reporting 
services in their 1955 tax publica- 
tions. 


Substantive Objectives 
of the 1954 Code 
One of the early popular misconcep- 
tions was that Public Law 591 was 
designed to be a “tax reduction” 
measure. Over the constant explana- 
tions of the Chairmen of the House 
Ways and Means Committee and 
Senate Finance Committee to the 
contrary, the opposition insisted that 
taxes for all classes should be reduced 
equally or for the smaller income 
taxpayers first. 

rhe over-all revenue revision proj 
ect was never meant to be a general 
tax-reduction measure. It was de- 
signed to remove inequities in then 
existing laws, the benefits of correc- 
tion of errors to fall where fair and 
just. A primary objective was the 
ending of harassment of taxpayers 
and the reduction of barriers to fu- 
ture expansion of production and 
employment.!® 

In the category of ending harass- 
ment of taxpayers, attention is in- 
vited to the improved provisions re- 
lating to the surtax on improperly 
accumulated earnings, now called 
the “accumulated earnings tax” in 
Sections 531 to 537 of the new law;?° 
revised accounting provisions which 
bring tax accounting into closer 
harmony with generally accepted ac- 
counting principles;?" and the clari- 


14. H. R. Rep. No. 1337, supra, at 1. Some 
well-earned credit, however, should again be given 
publicly to the officials who codified the revenue 
laws fifteen years ago in the Internal Revenue 
Code of 1939 

15. Statement by Senator Millikin, Cong. Record, 
June 28, 1954, at 8536 

16. As an example, depletion provisions, for- 
merly found in Sections 23(m) and 114(b) of the 
1939 Code, have now been consolidated in Sec 
tions 611-613 of the 1954 Code 

17. The necessarily intricate provisions of Sub 
chapters C, J and K of Chapter 1, covering corpo 
rate distributions and adjustments, estates and 
trusts, and partnerships, respectively, have been 
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Walter A. Slowinski is a graduate of 
Catholic University Law School, Wash- 
ington, D. C., and practices in the Dis- 
trict of Columbia. He is the immediate 
past Secretary of the Section of Tax- 
ation. 





fications in the corporate distribu- 
tion and adjustment provisions.** 

The new provisions designed to re 
duce the barriers to future business 
expansion and provide incentive to 
economic growth include: 

(1) New allowable depreciation 
methods; 

(2) Partial relief from the double 
taxation of dividends;** 

(3) New option to capitalize or 
expense research and development 
expenditures;*® 

(4) New capital gains treatment 
for sales of patents;*® 

(5) New provision allowing farm- 
ers to expense certain soil and water 
conservation expenditures;?* 

(6) New and increased rates of 
depletion for some minerals and in- 
clusion of new minerals.7% 


most often chosen to support this point 

18. Public Law 591, supra, Appendix 

19. Sen. Rep. No. 1622, supra, page }. 

20. Corresponding generally to Section 102 of the 
1939 Code. 

21. Chapter 1, Subchopter E, Sections 441 ef 
seq 

22. Chapter 1, Subchapter C, Sections 30) to 395 

23. Section 167, 1954 Code 

24. Sections 34 and 116, 1954 Code 

25. Section 174, 1954 Code 

26. Sections 1235, 1954 Code 

27. Section 175, 1954 Code 

28. Sections 611-613, 1954 Code 
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There is considerable doubt as to 
whether the depreciation change and 
the dividends received exclusion and 
credit will be as useful incentives as 
some observers had hoped in view 
of their limitations. The deprecia- 
tion change is only a small step in 
the right direction, eventual solution 
in this field coming only with the 
elimination of Bulletin F and adop- 
tion of a pre-1934 system of “option- 
al” depreciation for all taxpayers. 

Some observers feel the 4 per cent 
dividend-received credit is not a suffi- 
cient inducement to encourage tax- 
payers with funds in savings accounts 
to risk loss of their capital in equity 
investments. 


Loopholes Closed 


All has not gone well in the new law 
for some taxpayers who have enjoyed 
the benefits of 1939 Code provisions 
designated by the Congress as “‘loop- 
holes” and “abuses”. Senate Finance 
Committee Chairman Millikin stat- 
ed that fifty specific provisions of 
the new law closes such loopholes, 
and he listed a few, as follows: 

Section 751, relating to collapsible 
partnerships and sale of fees by part- 
ners; 

Section 1232, relating to bond dis- 
count; 

Section 171, relating to amortiza- 
tion of premiums on callable bonds; 

Section 306, relating to preferred 
stock bail-out; 

Section 269, acquisition made to 
avoid tax; 

Sectidn $82, relating to trafficking 
in net loss operations; 

Section 264, relating to single pre- 
mium insurance and annuity poli- 


cies, proceeds of life insurance paid 
in installments; 

Section 101, relating to multiple 
employee death benefits; and Sec- 
tions 501 and 514, relating to lease- 
backs and unrelated business income 
of tax-exempt organizations and pen- 
sion trusts.?® 


No Retroactivity Beyond 

January 1, 1954 

Congress has been careful in the 1954 
Code to make many of its provisions 
effective January 1, 1954, but no 
earlier. The new Code was not de- 
signed to grant retroactive relief for 
years prior to 1954. 

On the other hand, taxpayers and 
their counsel must be extremely care- 
ful in reading the new law to note 
the effective dates of each provision. 
Because of the many transitional 
problems, the need to give taxpayers 
adequate notice, and the aim of Con- 
gress to pass no retroactive legisla- 
tion unfavorable to taxpayers, the 
new Code has riddled with 
special effective dates. These are not 
easily found, since they are scattered 
throughout the Code, and no clear 
warning has been given in the law it- 
self. 

The Commissioner of Internal 
Revenue, faced with one of the great- 
est tasks in the history of his office, 
has issued “stopgap” regulations*® 
prescribing that any regulation is- 
sued under or pursuant to any pro- 


been 


vision of law in effect on the date of 
enactment of the 1954 Code is made 
applicable to the provisions of the 
1954 Code, insofar as any such regu- 
lation is not inconsistent with the 
1954 Code. Elections and other acts 


under prior laws are to be given the 
same effect under the corresponding 
provisions of the 1954 Code to the 
extent not inconsistent therewith. 

The Commissioner has also pre- 
scribed and made applicable for use 
under the 1954 Code all internal rev- 
enue forms heretofore prescribed 
insofar as such forms are not incon- 
sistent with the 1954 Code.®! 

In the meantime, the Commis- 
sioner’s staff has been busily engaged 
in drafting new proposed regulations 
and forms under the 1954 Code, the 
regulations to be published in the 
Federal Register under the usual 
notice-of-rule-making procedure to 
give the public thirty days within 
which to submit comments and rec- 
ommendations.22, Taxpayers and 
their attorneys need not wait for the 
proposed regulations, however, to 
submit suggestions. They will be ac- 
cepted, in writing, at any time. 

The Commissioner has asked the 
public not to request rulings under 
the new law pending the issuance of 
regulations to implement the 1954 
Code provisions.88 Of course, re- 
quests for rulings will still be accept- 
ed and processed where the ques- 
tions involved are controlled by 
those portions of the 1939 Code 
which have not been changed in the 
new law.* 





29. Cong. Rec., June 28, 1954, at 8542. 
30. T. D. 6091, Fed. Reg. August 17, 1954 (19 F. 
R. 5167). 


31. IR-Mimeograph No. 54-148, Com. No. 10, 


August 16, 1954, 


32. Internal Revenue Service News Release, IR- 


078, August 10, 1954. 


33. Internal Revenue Service News Release, IR- 


077, August 10, 1954. 
34. Ibid. 


eee object of a lawsuit is to get at the truth and arrive at the right 
result. That is the sole objective of the judge, and counsel should never 
lose sight of that objective in thinking that the end purpose is to win 
for his side. Counsel exclusively bent on winning may find that he and 
the umpire are not in the same game. 

David W. Peck, “The Complement of Court and Counsel”, The Record 
of the Association of the Bar of the City of New York, Vol. 9, No. 6, June, 
1954, page 272, at 274. 
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American Courts in Germany: 


600,000 Cases Later 


by Worth B. McCauley + of the Oklahoma Bar (Bristow) 


" The story of the Courts of the Allied High Commission in Germany is a 
fascinating account of the difficulties of administering justice in the harsh 
postwar days of ruin and hunger that followed the collapse of Hitler's Reich. 
Mr. McCauley wrote this article while he was the Chief Attorney for the 
Courts of the Allied High Commission. He resigned and returned to the United 


States in September, 1953. 





" The Allied Contractual Agree- 
ment with the Federal Republic of 
Germany has been signed and is 
awaiting formal ratification by the 
respective legislative bodies. With 
this ratification, the Federal Repub- 
lic of Germany will take her place 
as a democracy with the free nations 
of the world, have equal standing 
and will be dedicated to the preser- 
vation of her freedom and maintain- 
government. 
Chis agreement provides for the dis- 
solution of all the occupation courts 
of the Allied High Commissions. 
Chen the duly constituted courts of 


ing a constitutional 


Western Germany will have the ju- 
risdiction of a sovereign power for- 
merly exercised by the three occupy- 
ing nations. 

This article is intended as a ré- 
sumé of the use of the American 
judicial process in military occupa- 
tion jurisprudence and its effect up- 
on the German people, as seen 
through the eyes of a lawyer who 
assisted in the program from 1943 
to 1953. “600,000 Cases Later” repre- 
sents the number of criminal cases 
which have been tried since the be- 
ginning of the occupation in 1945 
y the Military Government Courts 





of the Department of the Army and 


their successor the United 
States Courts of the Allied High 


Commission under the State Depart- 


courts, 


ment. Although the composition of 
the courts has undergone changes 
from time to time with greater em- 
phasis being placed upon civilian 
characteristics, there has been contin- 
uity throughout. The most radi- 
cal change occurred in August, 1948, 
when General Lucius D. Clay, then 
United States Military Governor for 
Germany, created an integrated ci- 
vilian court system and established a 
Court of Appeals to replace the for- 
mer reviewing boards. This trans- 
ferred the jurisdiction of Military 
Government Summary, Intermediate 
and General Trial Courts to District 
Courts of the eleven judicial districts 


1. See appendix to Supreme Court opinions in 
Madsen vy. Kinsella, 343 U. S. 341 (1952). 

2. Mil. Govt. Ordinance No. 31, 14 Fed. Reg. 
124, 125, 126. 

3. ‘Restoration of Law and Order’ from De- 
cision in Europe by General Lucius D. Clay. 

| believed that democratic growth in Germany 
was possible and | determined to make Military 
Government a rule of law. 

". . . These lawyers believed sincerely in a rule 
of law, even in an occupation, and in justice under 
the law. Their liberal and broad viewpoints per- 


composing the United States Area of 
Control.? 

During my leaves stateside since 
1945 I have often been asked the 
question, “Why have Military Gov- 
ernment Courts? Isn’t an occupation 
by its very nature a military rule of 
the victorious over the vanquished? 
Why The best and 
most succinct answer to this question 
is to be found in General Clay’s com- 
ment appearing in his book, Decision 
in Germany,’ when he gives his aspi- 
rations for the administration of 
justice in the United States Area 
of Occupation: “. .. We were trying 
to make our own judicial procedure 
an example of democratic justice 
and concern for the individual.” 

Two articles have appeared in the 
AMERICAN BAR ASSOCIATION JOURNAL 
concerning the United States Mili- 
tary Government Courts: One by Eli 
Nobleman entitled “Military Gov- 
ernment Courts: Law and Order in 
the American Zone of Germany’’ 
and the other written by Justices 
William Clark and Thomas H. 
Goodman entitled “American Justice 


have courts?” 





meated every phase of our activities and contrib- 
uted materially to our efforts to develop true 
liberalism in German thought and spirit. . . . 
"On January 7, 1948, in a further effort to re- 
store normal justice the right of habeas corpus was 
extended to all persons other than security risks 
who came under the jurisdiction of the Military 
Govt. Courts, and in a few months was extended 
to include security arrests. Thus we were trying to 
make our own judicial procedures an example of 
democratic justice and concern for the individual.”’ 
4. 33 A.B.A.J. 777 (1947). 
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American Courts in Germany 


in Occupied Germany.’® These arti- 
cles describe the which 


were made in the court system when 


advances 


each succeeding step was an improve- 
ment upon the former. No known at- 
date to 
these 600,000 cases 
were, what they represented in the 
occupation or why they were tried 
or what the results were. The story 


tempt has been made to 


explain what 


of these cases shows that our basic 
concept has been followed; namely, 
to establish and administer justice 
by law through the American con- 
cept and system of due process. 
The military occupation of Ger- 
many has been roughly divided into 
four periods known as the four D’s. 
These are Demilitarization, Denazi- 
fication, and De- 
fense of Western Europe. The crim- 


Democratization, 


inal cases coming before our courts 
emphasize these four phases and the 
case trends illustrate the story of the 
occupation. 


Military Law Was the Only Law 
at the Fall of Germany 


At the beginning of the occupation 
in 1945, there were no German courts 
and the only law was the military 
law of the Supreme Commander, 
General Eisenhower. Among the first 
steps taken by him was that of strip- 
ping the German law of its Nazi 
provisions and declaring the remain- 
ing basic law to be the recognized law 
of the land.® As a result the statu- 
tory criminal law of Germany be- 
came the Criminal Code 
of 1871 and the special laws enacted 
by, or with the permission of, the 


German 


occupying powers. 

A common type of case during the 
phase of demilitarization was that 
of illegal possession of war material 
such as guns, ammunition, army 
clothing and foodstuffs. With the 
surrender of the German Army the 
people made open raids on their 
army installations and took whatever 
they thought they could use. We had 
many cases dealing with theft of 
material, everything from radium, 
uranium and heavy water to clothing 
and metals. Enormous caches of sup- 
plies were found and the thieves 
prosecuted. Other types of offenses 
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committed during this period were 
curfew violations, prohibited border 
crossings, use of false identification 
and the violation of the numerous 
regulations which were imposed up- 


on the movements of persons and 
property. As 
food supplies vanished, the bitter 


hoarded goods and 
cold winter of 1946-47 brought about 
the greatest number of thefts of food 
and coal from U. S. Army installa- 
tions. I shall never forget those black 
days in Munich in the cold, heatless 
winter of 1946 and 1947. We would 
have to call court recesses to give the 
stenographers, reporters and defense 
counsel soup, chocolate or coffee so 
that they could continue their work. 
It was then that we saw starvation 
at work and learned that people die 
from malnutrition and lowered re- 
sistance oftener than they actually 
starve to death. 

It was during this time that we had 
enormous populations of displaced 
and former slave labor. 
These had been liberated and many 


of them had organized themselves 


persons 


into marauding bands and were com 
mitting acts of arson, murder, rape 
and pillage. These people had been 
subjected to brutal force, and that 
was the only language they knew. All 
jurisdiction over DP’s was kept in 
military government courts because 
it was felt that they needed special 
handling and that there was a strong 
prejudice against them in the Ger- 
man mind. Not until 1950 were they 
placed under German court juris- 
diction. 

The “Bicycle Case” is illustrative 
of the serious type of prosecution we 
had at that time. In the spring of 
1946, four DP’s in Bavaria started 
out one morning to go from one 
DP camp to another. They were 
armed with rhe 
youngest was 20, the oldest 24. They 
decided that they should each have a 
bicycle. They proceeded to a bicycle 
path near a wooded area south of 
Munich and there accosted the first 


stolen weapons. 


person who came along riding a bi 
cycle. The victim was stopped and 
his wheel taken from him. Then one 
of the boys marched him into the 
woods, shot him in the 


head and 


took all of his clothes and belong 
ings. This same procedure was re- 
peated on two more victims within 
a distance of about 800 yards. Three 
of these boys had committed murder 
to obtain a bicycle and the small 
personal belongings of the victim. At 
the trial the fourth member of the 
group was asked why he had not 
killed a bicyclist and obtained a 
wheel. His only excuse was “that 
another cyclist did not come along 
after it became his turn’. The psy 
chology behind this case was not so 
much vengeance against the Ger- 
mans who were their former oppres- 
sors as it was brutality and total lack 
of regard for human life. These four 
young men had been moved from 
their homelands in their early teens. 
One was a Russian, two were Polish 
and the other a Yugoslav. They had 
been living and working in forced 
labor camps run by the Germans, 


and they had become inured to a 
system where human life meant 
nothing. 


Before the demilitarization phase 
had ended, denazification was start 
ed. It should be understood that de- 
nazification was primarily the re- 
sponsibility of the German State gov- 
ernments and their special denazi- 
fication courts. It was not a function 
of our Military Government courts 
nor of the regular German courts. 
Every German adult had been re- 
quired to fill out a questionnaire by 
the Military 
forth his Nazi Party affiliations and 
position. Thousands of former Nazis, 


Government setting 


thinking that the authorities would 
never be able to detect discrepancies 
in their sworn statements, proceeded 
to submit false returns. On the basis 
of this 
placed in one of five categories: ma 


information people were 


jor offenders, offenders, lesser offend 
ers, followers and exonerated. Thou 
sands of the returns submitted were 
found to be false. We were able t 
establish this fact due to the discov 
Nazi Party 


ery of a warehouse of 


5. 36 A.B.A.J. 443 (1950). 

6. Proclamation No. 2 of U.S.F.E.T. dated Sey 
tember 19, 1945: ‘The German law in force at the 
time of occupation shall be applicable in each are 
of the United States Zone 
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1946. ‘The 
xood old German custom of making 


ecords in Munich in 
i record of everything and then put- 
ting form stamps on it was the undo- 
ing of the former Party members 
who falsified their questionnaires. 
[Thus our courts were flooded with 
the prosecution of these cases of 
false afidavits made to U.S.M.G. Our 
principle of prosecuting them was 
the same which we follow in the 
United States in prosecuting those 
who make out false income tax re 
turns, and evaluation as to 


whether 


our 
to prosecute or not was 
largely the same. We did not prose- 
cute unless there was a deliberate at- 
tempt to mislead and by so doing to 
realize an advantage. In spite of the 
number of these cases, I do not want 
to leave the impression that the Ger- 
man people are fundamentally dis- 
honest. We have all been impressed 
by the truthfulness of those testifying 
in our courts. 

As the first step, demilitarization 
shades into the era of denazification, 
so the latter overlaps into the process 
democratization. General Clay, the 
Military Governor, announced late 
in 1947 that the period of destruction 
was ending, and that we were enter- 
ing upon one of construction. 

Democracy has little appeal to a 
starving people who cannot get the 
essentials of life. Most of them were 
existing on a marginal food ration 
which as they said, was a little too 
much to die on but not enough to 
live on. Their homes had been un- 
heated even through the coldest win- 
ter in eighty years. Business was 
practically at a standstill because of 
war destruction and a valueless cur 
rency. Even the smallest purchase 
was difficult to make except on a bat 
ter basis, for the smallest representa 
tion of real goods had much greate1 
alue than many worthless Reichs- 
narks. Our case load in the American 
Zone reached its peak during the 
vinter of 1946 and year of 1947. An 
iverage of 20,000 criminal cases was 
eing prosecuted each month and yet 
he situation 


was not being im- 


roved. The struggle for survival 
vas making potential criminals of 


early the whole nation. 


Currency Reform 
ls a Great Step Forward 


From the viewpoint of law enforce 
ment, the greatest one thing that has 
happened during the entire occupa- 
tion was the currency reform in June, 
1948. At that time the highly inflated 
Reichsmark was replaced and de 
Deutschemark, com 
D-mark. 


Goods appeared overnight and were 


valued by the 
monly referred to as the 
sold for D-marks instead of being 
bartered surreptitiously as _ before. 
The people began to forget their 
pangs of hunger and to give thought 
to the future democratic Germany. 
This reform was made possible by 
the efforts of England, France and 
the United States and would have 
come sooner except for Russian re 
calcitrance. 

The had 
blackmarket for survival could now 


Germans who had to 
devote their efforts to making an 
honest living. We who were charged 
with enforcing law and order saw 
an immediate drop in the case load of 
thefts, pilferage and such. We could 
now support the German economy 
effectively by the enforcement of tax 
laws, customs regulations, foreign 
currency controls and the economic 
measures imposed to develop the 
country’s industry. 

With the betterment of the Ger 
man economy and the lessening of 
our criminal case load together with 
the adoption of our integrated court 
1948, we 


give more attention to the democra 


system in were enabled to 


tization program through our ad 
ministration of justice. To under 
stand what our American procedure 
means in Germany one must not 
only know our procedure, but must 
also understand the German and 
Continental system. 

The difference between the Ger- 


man and American procedure is 
explained in the opinion by Justice 
Robinson in the case of United 
States Military Government v. Hein- 
rich Daum, Erich Roehm, 
Heinrich Roehm, 7 Court of Ap- 


peals Reports 118: 


and 


It is regrettable that counsel for 
the appellants has misconstrued the 





American Courts in Germany 


operation and function of a Military 
Court, so as to assume 
that the Judges in these Courts func- 


Government 


tion in the same manner as judges 


German courts. The practice is 
Actually the dis- 
parity between the two practices is 
great. We speak of 


adversary 


quite the contrary. 
trials at com- 


mon law as proceedings 


in which each party is charged by 


law and custom with specific re- 
sponsibilities and specific rights. The 
parties frame the issues for trial and 
produce the factual material for de- 
The Judge, in such proceed 


ings, though occupying a position of 


cision. 


the greatest importance, is not near- 
ly as active a participant as the Ger 
man Judge. Whereas in trials before 
a German court the role of defense 
counsel is perhaps that of the least 
courtroom, in 
a common law trial he plays a very 


active person in the 


significant part. 

One must visit a German court- 
room to understand how different 
their procedure is from ours. The 
state’s attorney sits at the bench with 
the three judges while the defense 
attorney has little participation ex- 
cept to take notes of the proceedings 
for possible appeal. All questioning 
is done by the judges who have be- 
fore them the police dossier of in- 
vestigation and interrogation. This 
in itself is a pre-determination of 
guilt by a police magistrate. There 
is no right against self-incrimination 
and hearsay evidence is admissible. 


It is much easier to convict in a 


German court than an American 
because of the differences in proce- 
dure and theory which boil down to 
a pre-supposition of guilt rather than 
innocence. 

Two of our most far-reaching en- 
actments were made to protect the 
civil liberties of the individual. The 
Military 
ment Ordinance 23 providing for 


first of these was Govern- 


habeas corpus proceedings before 
our courts, and the second was rigid 
regulations against unlawful arrest, 
search and seizure.*? These measures, 
constituting drastic restrictions upon 
oul police powers, were not only a 
revelation to the German people, 
but also constituted one of the great- 
est advancements in our own con- 
cepts of military jurisprudence in 


occupied areas. 


7. European Command SOP 96 
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These measures provide that a per- 
son can be arrested or his person or 
property searched and seized only 
upon warrant duly issued. The ar- 
rested person must be brought before 
our courts within twenty-four hours 
for preliminary hearing, to be ad- 
vised of the charges against him and 
to have counsel of his choice. If the 
accused is unable to procure counsel, 
then it is the duty of the court to 
appoint counsel for him. He is en- 
titled to be released upon reasonable 
bail except where the offense charged 
is murder, rape or robbery with 
firearms. At the outset I was afraid 
that these measures to protect the 
liberties of the individual might be 
mistaken as a sign of weakness. How- 
ever, when the German States of 
Bavaria, Hesse and Wiirttemberg- 
Baden adopted their state constitu- 
tions and when later the constitution 
of the Federal Government was 
adopted, it was interesting to note 
that these measures and guarantees 
were enacted into these constitutions. 

There have been lawyers from 
every country in Europe practicing 
before our courts ever since their in- 
ception. The majority of them have 
been German and the others have 
been here primarily as the result of 
the great displacement of peoples 
during the war and the events that 
have followed it. Our procedure was 
as foreign to them as theirs would 
have been to us. It has always been 
the custom of the American lawyers, 
both judges and prosecutors, to as- 
sist these European lawyers in the 
execution of their duties in 
courts. In 1948 we were able to insti- 
tute legal seminars to help them and 


our 


for any others who might wish to 
attend. 

The Association of Foreign Law- 
yers was organized in 1948 by those 
lawyers who had fled to Western 
Germany and were admitted to prac- 
tice before our courts. They repre- 
sented every country behind the Iron 
Curtain. Their representation in the 
United States Military Government 
Courts of their fellow displaced citi- 
zens did much to instill confidence in 
the system and to break down the 
barriers which language and custom 
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had naturally imposed. Here I might 
pause to say that one of the opera- 
tional difficulties we have met has 
been that of language. The entire 
proceedings of each case have been 
carried on in both English and Ger- 
man as well as the native language 
of the accused if it was neither of 
these. It has been a privilege for us 
American lawyers to work with these 
fine representatives of our profession 
and we have learned a great deal of 
comparative law through them. The 
experience has given us a new appre- 
ciation of the liberties we Americans 
take so for granted. 

To a lawyer and student of mil- 
itary jurisprudence, the most inter- 
esting and controversial legal ques- 
tions that grew out of the occupation 
arose over the jurisdiction of our 
Commission Courts to try American 
civilians who are accompanying the 
Army, and whether or not such per- 
sons are amenable to the German 
law. 

These two questions were an- 
swered in the cases of the U. S. Mili- 
tary Government v. Wilma Ybarbo$ 
and U. S. High Commissioner v. 
Yvette Madsen. Both cases in- 
volved the killing of military hus- 
bands by dependent American wives 
who had accompanied their hus- 
bands to the U. S. Zone of Germany. 
In each case the women _ were 
charged, tried and found guilty by 
our courts of violating the German 
law of homicide. Mrs. Ybarbo’s sen- 
commuted by General 
Clay, so the jurisdictional question 
and application of German law was 
not tested by the federal courts in 
the United States. However, Mrs. 
Madsen was subsequently returned 
to the United States to serve her 
fifteen years sentence in the Federal 
Reformatory for Women at Alder- 
son, West Virginia. 

8. United States v. Ybarbo, Court of Appeals 
Reports 208, decided March 14, 1949. 

9. Office of the United States High Commissioner 
for Germany v. Madsen, 8 C.A.R. 495 (1950). 

10. "The power of the United States thus to 
govern a conquered and occupied country does not 
stem from any explicit provision of the Federal 
Constitution. !t is, however, implicit in the words 
of that instrument which make the President the 
Commander-in-Chief of the Army and Navy. Con- 


gress is vested by the Constitution with the power 
to declare war, and to raise and support armies; 


tence was 














commitment in the 
United States, she sought to obtain 
her release by seeking a writ of ha- 
beas corpus in the United States 
District Court of West Virginia, di- 
rected against Nina Kinsella, Ward- 
en of the Reformatory, Madsen v. 
Kinsella, 93 F. Supp. 319 (D.C. W. 
Va., 1950). Therein she attacked her 
conviction by the U. S. Courts of the 
Allied High Commission, maintain- 
ing that the court which tried her 


her 


After 


was without jurisdiction to try her, 
that as an American citizen she was 
not subject to the German law, and, 
third, that she was one of a class of 
persons subject to the exclusive ju- 
risdiction of courts martial under the 
second Article of War. The United 
States District Court held that the 
U. S. Courts of the Allied High Com- 
mission are recognized by law as 
coming within the presidential con- 
stitutional power as Commander in 
Chief of the Army and Navy and the 
power to wage war, and that the 
courts exercised concurrent jurisdic- 
tion with that of courts martial.!° 

In answer to the petitioner's con- 
tention that she was not amenable to 
the application of German law un- 
der General Eisenhower’s Proclama- 
tion No. 2 and subsequent legisla- 
tion the Court stated:" 

It is clear that the purpose of 
Proclamation No. 2 was to give 
German law a territorial, not an 
ethnological, application. 

There is no restriction of the ju- 
risdiction to German citizens, and 
no exemption therefrom of Ameri- 
can citizens. 

it is, therefore, clear that the pe- 
titioner’s American citizenship did 
not immunize her from trial for a 
violation of the German statute 
against murder. 

The Law of War imposes upon 
an occupying army the obligation to 
furnish the inhabitants of the coun- 
try with a system of laws and courts; 





but the President, as Commander-in-Chief, is given 
the power to wage the war which Congress had 
declared.’ Ex parte Quirin, 317 U. S. 1; Win- 
throp, Military Law and Precedents (2d ed., 1920 
reprint) page 831. 

11. Military Government Ordinance No. 2 gave 
the courts jurisdiction over ‘“‘all offenses under 
the laws of the occupied territory or any part 
thereof’ and Military Government Ordinance No. 
31 giving the courts jurisdiction of ‘‘offenses under 
German law in force in the Judicial District of the 
Court’. 
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since the power must be coextensive 
with the obligation, the jurisdiction 
of the 
sions 


military courts or commis 
which are set up by the oc- 
cupying army extends to whatever 
matters may be committed to such 
tribunals by the Commander-in-Chief 
of the occupation force. 


An appeal was taken from the rul- 
ing of United States District 
Court to the United States Court 
of Appeals for the Fourth Circuit’. 
There, in the opinion by Chief 
Judge Parker, the decision of the 
District Court refusing the order to 
discharge the petitioner and remand- 
ing her to custody was affirmed. 

Here again the court clarified the 
nature, authority and jurisdiction of 
the U. S. Courts of the Allied High 
Commission.!* From the decision of 
the United States Court of Appeals, 
Mrs. Madsen took an appeal to the 
United States Supreme Court. In an 
opinion by Mr. Justice Burton the 
Supreme Court on April 28, 1952,'4 
affirmed the District Court and the 
Court of Appeals and held that the 
United States Court of the Allied 
High Commission for Germany had 
jurisdiction, in 1950, to try such a 


the 


case in violation of Paragraph 211 
of the German Criminal Code. 

In answering the contention of the 
petitioner that she was subject ex- 
clusively to courts-martial jurisdic- 
tion, the Court traced the history of 


12. Madsen v. Kinsella, 188 F. 2d 272. 

13. ‘lt is the duty of the occupying power to 
provide, as far as possible, for the security of 
persons and property and the administration of 
justice within the territory; and this is a military 
duty which devolves upon the President, as Com- 
mander-in-Chief, who is entrusted as such with 
the direction of the military force by which the 
occupation is held [citing Santiago v. Nogueras, 
214 U. S. 260, 266, 29 S. Ct. 608, 53 L. ed. 989; 
The Grapeshot, 9 Wall. 129, 19 L. ed. 651; 
Leitensdorfer v. Webb, 20 How. 176, 15 L. ed 
891; Cross v. Harrison, 16 How. 164, 189, 14 L. ed. 
889.] 

“We think it entirely immaterial that the Presi- 
dent at the time of the trial of appellant was 
carrying on Military Government in the occupied 
zone of Germany through the State Department 
instead of through the Army and was using civilian 
instead of Army personnel as judges of the 
courts. It was for the President, as Commander- 
in-Chief, to use such governmental department 
of agency as he thought proper in governing the 
conquered territory; and Congress in making op- 
propriations to the Army for the expenses of the 
occupation expressly authorized the President to 
transfer to other departments the functions pro- 
vided for under the appropriations (Act of Oct. 
6, 1949, P.L. 327, Bist Cong. 63 Stat. 709, C. 621). 

And we think it equally cleor that the oc- 


the Articles of War providing for 


courts-martial jurisdiction and the 


jurisdiction of the military commis- 
sions or tribunals, commonly re- 


ferred to as the “common-law war 
courts”, and held that Article of War 
1516 preserved to such common-law 
war courts jurisdiction of offenses 
and persons such as the petitioner. 

It is most gratifying to us who had 
sought to make our court system re- 
flect our American principles of 
equal justice that the Supreme Court 
recognized these efforts by comment- 
ing: “This (Ordinance No. 2) sub- 
jected German and United States 
civilians to the same procedure and 
exhibited confidence in the fairness 
of these procedures.” 

Our time schedule for the democ- 
ratization program in the courts and 
administration of justice was up- 
set by the shifting phases of the oc- 
cupation from the program of democ- 
ratization to that of mutual defense, 
as were the other programs of our 
occupation. 

At the very time we were making 
plans for the new integrated court 
system in 1948, Russia 
the blockade on Berlin. We found 
ourselves with the double program 


established 


of continuing with democratization 
and providing for the defense of 
Germany and the other areas where 
we had incurred a responsibility of 


cupation courts had authority to try the appellant 
for murder under the law of Germany. It is the 
general law that local criminal law 
cupied area continues to bind 

changed by the occupying power.” 

14. Madsen v. Kinsella, No. 411, Oct. Term 1951. 

15. ‘'211. First Degree of Murder (Mord) 

(1) The murderer shall be punished with death. (2) 
A murderer is he who (a) from bloodlust, (b) for 
the satisfaction of the sexual impulse, (c) from 
covetousness or else from {other equally) base 
motives; (d) treacherously or (e) cruelly or (f) 
by means causing common danger, or in order 
(g) to render possible or (h) to conceal another 
crime, kills another human being. (3) Should the 
death penalty in especially exceptional cases not be 
fitting, the penalty is Zuchthaus for life." (Trans- 
lation by Oidtman). 

16. Article of War 15: 

“Jurisdiction not Exclusive.—The provisions of 
these articles conferring jurisdiction upon courts- 
martial shall not be construed as depriving mili- 
tary commissions, provost courts, or other military 
tribunals of concurrent jurisdiction in respect of 
offenders or offenses that by statute or by the law 
of war be triable by such military commissions, 
provost courts, or other military tribunals."" 

17. United States Military Government Ordinance 
No. 2, in 1946, provided: “‘(e} Article V; Rights 
of Accused. (1) every person accused before a 


in an oc- 
civilians unless 
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protection recognized by Article 43 
of the Hague Convention. Thus we 
entered our fourth phase of provid- 
ing for our mutual defense while 
we were still trying to establish a 
new democratic Germany. 


The Final Phase: 

Defense Against Russia 

The last phase of the military oc- 

cupation of Germany has been and 

is one of common defense against the 

East. It is well to remember that the 

Russian blockade established 
(Continued on page 1101) 


was 


Military Government Court shall be entitled: 

(i) To have in advance of trial a copy of the 
charges upon which he is to be tried; 

(ii) To be present at his trial, to give evidence 
and to examine or cross-examine any witness; but 
the court may proceed in the absence of the ac- 
cused if the accused has applied for and been 
granted permission to be absent, or if the ac- 
cused is believed to be a fugitive from justice; 

{iii} To consult a lawyer before trial and to 
conduct his own defense or to be represented ot the 
trial by a lawyer of his own choice, subject to 
the right of the court to debar any person from 
appearing before the court; 

(iv) In any case in which a sentence of death 
may be imposed, to be represented by an officer 
of the Allied Forces, if he is not otherwise rep- 
resented; 

(v) To bring with him to his trial such ma- 
terial witnesses in his defense as he may wish, 
or to have them summoned by the court at his 
request, if practicable; 

(vi) To apply to the court for an adjournment 
where necessary to enable him to prepare his de- 
fense; 

(vii) To have the proceedings translated, when he 
is otherwise unable to understand the language in 
which they are conducted. . 12 Fed. Reg. 
2191. 
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The Rosenberg 


Case: 


History and Hysteria 





by Norman S. Beier and Leonard B. Sand + of the New York Bar (New York City) 


® Few criminal trials in recent history have aroused such prolonged public in- 


terest as the espionage case of Ethel and Julius Rosenberg. The nature of the 


crime, the exhaustive review that the convictions received and the dramatic 


special term of the Supreme Court called to consider a last-minute stay of 


execution were all interesting for their own sakes. The Communists, however, 


saw a chance to make use of the case by propagandizing the Rosenbergs as 


martyrs. The success of the Communist effort is greater than most Americans 


suppose, according to Mr. Beier and Mr. Sand. 





# On June 19, 1953, Julius and Eth- 
el Rosenberg were executed. While 
they were on trial for the crime ol 
having conspired to commit espio- 
nage on behalf of the Soviet Union, 
their case received almost no cover- 
age in the Communist press. Soon 
after their however, 
when it became apparent that the 
Rosenbergs had chosen martyrdom, 
organized efforts were initiated to 
create the impression that the two 


conviction, 


spies were innocent scapegoats of a 
fear-ridden and prejudiced society. 

This campaign, which did not 
hesitate in its use of bald lies and 
gross distortions, has unfortunately 
met with some success. In Europe 
especially, where the true facts of 
the case were belatedly and inade- 
quately disseminated, the Commu- 
nist effort to equate the Rosenberg 
case with those of Dreyfus and Sacco 
and Vanzetti gained considerable 
popular acceptance. The initial bat- 
tle for the truth was lost by default. 
Here, the American press was of 
course more effective in presenting 
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an accurate picture of the proceed 
ings, yet one nevertheless finds that 
misconceptions concerning the case 
flourish. Surely the more vicious and 
blatant of these untruths about the 
Rosenberg case, some of which were 
initiated by those aware of their fal- 
sity and many of which were accept- 
ed and spread by the gullible and 
uninformed, should not go unan- 
swered. 

Legal issues are of interest to but 
a limited audience, but personalities 
have universal appeal. For this rea- 
son the Communist propagandists 
fully exploited the fact that the Ro- 
senbergs were parents of two small 
children and, for this reason, the 
trial judge became a particular tar- 
get in the crusade to make the Ro 
senbergs appear victims of judicial 
oppression and mass hysteria. 

The trial judge, Irving R. Kauf- 
man, was subjected to constant vil- 
ification and even to threats of phys- 
ical harm to himself and his family. 
And the lies were spread. 

It is easy to understand, however, 


why these critics of Judge Kaufman 
were forced to employ such tactics. 
The fairness of the trial over which 
he presided was re-examined and up- 
held on numerous occasions, for in 
addition to sixteen applications in 
the district court, there were seven 
appeals to the Court of Appeals, 
seven applications to the Supreme 
Court, and two applications to the 
President for executive 
\lthough 
court will reverse the trial court on- 
ly if the error committed below is 
deemed to be “substantial” and will 


clemency. 


ordinarily a reviewing 


dismiss minor or technical mistakes 
as “harmless error’, because of the 
peculiar nature of this case, the 
Court of Appeals indicated that it 
would have reversed had any error 
been found. Of course, the convic- 
tion was affirmed. 

Examples of the judge’s fairness 
and the pains he took to avoid prej- 
udice during the trial are many. To 
eliminate prospective jurors who 
might be biased or intolerant, Judge 
Kaufman questioned them to an 
even greater extent than requested 
by defense counsel. Where there was 
the slightest doubt of a prospective 
juror’s complete objectivity or where 
a juror was at all reluctant to serve, 
Judge Kaufman himself excused the 
juror. Moreover, although entitled 
to only twenty jury challenges, he 
permitted the defendants to exercise 
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thirty challenges. In fact, the de- 
fendants saw fit to use only twenty- 
nine challenges before they an- 
nounced that the jury was accept 
able to them. 

At the trial itself evidence 


introduced which showed that the 


was 


Rosenbergs were active members of 


the Communist and some 
have said that the judge permitted 
this solely to prejudice the jury and 


confuse the issues. But had the Gov- 


Party, 


ernment been prevented from intro 
ducing evidence of the Rosenbergs’ 
Party activities, there would have 
been no showing of a motive for the 
espionage. Of course, no jury would 
feel that it had heard the complete 
story if the motive for the crime was 
kept from it. Although the United 
States Court of Appeals for the Sec- 
ond Circuit in affirming the convic 
tion held that independent proot of 
party membership would have been 
proper, in fact no evidence was in 
troduced solely for the purpose ol 
demonstrating that the Rosenbergs 
were Communists. Politics and es 
pionage were so inextricably inte1 
twined in the conversations of the 
Rosenbergs that in recounting them 
to the jury the witnesses could not 
very well have separated the two 
without distorting the meaning ol 
what was said. 

Besides the question of motivation 
the Rosenbergs’ Communist afhlia 
tions established their modus oper- 
andi. Julius Rosenberg told David 
Ruth Max 


Elitcher, three Government witness- 


and Greenglass and 
es, that it was through the Commu- 
nist Party organization that he estab- 
lished initial contact with the Soviet 
officials. 

Repeatedly during the course of 
the trial and again in his final charge 
to the jury, the Judge emphasized 
that Communist Party membership 
was relevant solely to show an intent 
to aid the Soviet Union, a necessary 
element of the crime, and was not 
otherwise to be considered in pass- 
ing judgment upon the defendants. 

Later embarrassing to those who 
sought by every means to discredit 
and besmirch Judge Kaufman were 
the words of their defense counsel, 





the late Emanuel Bloch, uttered in 
open court. In his summation to the 
jury, and before the Rosenberg case 
became a propaganda crusade where 
truth was abandoned, Bloch said: 


I would like to say to the Court 
on behalf of all defense counsel that 
we feel that you treated us 
with utmost courtesy, that you have 
extended to us the privileges that we 
expect as lawyers, and despite any 
disagreements we had 
with the Court on questions of law, 
we feel that the trial has been con- 
ducted and we hope that we have 
contributed our share with that 
dignity and that decorum that befits 
an American trial. 


have 


may have 


And immediately after the jury an- 
nounced its verdict he repeated: 


I would like to restate what I 
said when I opened to the jury. I 
want to extend my appreciation to 
the Court for its courtesies, and 
again I repeat I want to extend my 
appreciation for the courtesies ex 
tended to me by Mr. Saypol and 
the members of his staff, as well as 
FBI, and I 
would like to say to the jury that a 


the members of the 


lawyer does not always win a case; 
all that a lawyer expects is a jury to 
decide a case on the evidence with 


mature deliberation. 


I feel satisfied by reason of the 
length of time that you took for 
your deliberation, as well as_ the 


questions asked during the course 


of your deliberations that you ex- 
amined very carefully the evidence 
and came to a certain conclusion. 


so close to the trial it- 
self, and the interests of the defend 


Surely, he, 


-ants, was then in a better position 
to evaluate the fairness of the trial 
than were the pamphleteers who 
followed. 

Apart from the conduct of the 
judge, efforts have been made to cre- 
ate the impression that the Rosen- 
berg case was a “weak one”, and 
that there was therefore doubt as to 
the correctness of the jury’s unani- 
mous finding of guilt. Accomplice 
testimony is traditionally regarded 
as suspect, and the theory that the 
Rosenberg case was a weak one is 
predicated on the assertion that it 
was limited to such accomplice tes- 
timony. But the fact is that the evi- 

dence presented at the trial estab- 
lished overwhelmingly the guilt of 


The Rosenberg Case 


the Rosenbergs, and this testimony 
was not forthcoming solely from the 
lips of accomplices. For example 
there was the of Max 
Elitcher. 

Max Elitcher, an electrical engi 
neer, attended City College in the 
late 30’s with Julius Rosenberg and 
Morton Sobell. (Sobell, a co-defend- 
ant of the Rosenbergs, was sentenced 


testimony 


to thirty years for his espionage ac- 
tivities and is now serving his sen 
tence in Alcatraz.) After graduation 
in 1939, Elitcher roomed with So- 
bell in Washington, D. C., where 
both worked at the Bureau of Ord- 
nance of the Navy Department. So- 
bell induced Elitcher to join a Com- 
munist Party group in Washington. 
In June, 1944, at which time Elitch- 
er was married and Sobell was no 
longer in Washington, Rosenberg 
visited Elitcher and told him that 
the war effort of the Soviet Union 
was being impeded by some interests 
in the United States, and to counter- 
act this, many people were furnish- 
ing the Soviet Union with military 
information. Rosenberg asked Elitch- 
er if he had access to such infor- 
mation and told him that if he did 
contribute military data they would 
be microphotographed and precau- 
tions would be taken to keep the 
microfilm into the 
wrong hands and to secure the ex- 


from falling 
peditious return of the original doc- 
uments. To encourage Elitcher, Ro 
that Sobell 
among those giving away this coun- 


senberg confided was 
try’s secrets. This was confirmed sub- 
sequently by Sobell when he and 
Elitcher vacationed together. 

Elitcher kept putting Rosenberg 
off, neither contributing information 
nor refusing to do so. On a visit to 
Rosenberg in New York in the 
spring of 1945, Rosenberg told 
Elitcher that he was relieved to find 
out that his, Rosenberg’s, dismissal 
from the Army Signal Corps for “se- 
curity reasons” was because of his 
activity in the Communist Party and 
not because his espionage activities 
were known. 

Rosenberg again asked Elitcher in 
September, 1945, to contribute in- 
formation, and in the early part of 
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The Rosenberg Case 


1946 Rosenberg and Sobell tried to 
induce Elitcher to turn over a clas- 
sified ordnance pamphlet concern- 
ing a gun fire-control system on 
which Elitcher was working. Rosen- 
berg at this time also told Elitcher 
that there was a “leak” in the es- 
pionage setup and to discontinue his 
Communist Party activities and not 
visit him. 

In June of 1948 Rosenberg and 
Sobell met with Elitcher in New York 
and attempted to dissuade Elitcher 
from his intended plan to leave 
the Bureau of Ordnance and work 
for a private firm in New York. Ro- 
senberg stated that he needed a 
source of information in the Navy 
Department and had already made 
plans for Elitcher to meet a contact 
in Washington. Rosenberg stayed 
and had dinner with Elitcher, and 
Rosenberg related how he had start- 
ed in the espionage venture. 

Elitcher did not follow the group's 
advice, but changed to the New 
York job. As he drove to New York 
he thought he was being followed. 
He stopped at Sobell’s house in New 
York and told Sobell this. Sobell be- 
came upset because he had some 
microfilmed information “too valu- 
able to be destroyed”, and Sobell 
had Elitcher drive him to Julius Ro- 
senberg’s house to deliver the film 
that night. 

The jurors unquestionably _be- 
lieved Max Elitcher’s testimony be- 
cause they were told that if they did 
not believe Max Elitcher they must 
acquit Sobell—and Sobell was con- 
victed. Elitcher’s testimony alone 
would have been sufficient to con- 
vict Julius Rosenberg. Elitcher was 
not an accomplice. No motive for 
Elitcher to falsify is alleged by the 
pamphleteers, but rather his testi- 
mony is impliedly conceded to be 
accurate in their calling him a 
“worm” and an “informer”. 


Other Testimony That 

Establishes Rosenberg Guilt 

There was, of course, considerable 
other non-accomplice testimony in 
addition to that of Elitcher who 
gave a complete picture of the oper- 
ation of the espionage ring over a 
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long period of time. There was the 
testimony of the photographer 
Schneider who told of the visit by 
the Rosenbergs and their children 
to his shop to obtain passport pic- 
tures. There was also the testimony 
of Doctor George Bernhardt, asked 
by Julius Rosenberg as to the in 
noculations needed for a trip to 
Mexico, the escape route. This testi- 
of completely disinterested 
witnesses the Rosenbergs’ 
plans to flee the country. That flight 


mony 
showed 


serves as evidence of an awareness of 
guilt is a concept which commends 
itself not only as a valid legal prin- 
ciple, but as common sense as well. 

Sobell, indeed, did suddenly take 
flight and was apprehended in Mexi- 
co. Sobell did not testify at the trial, 
but instead tried to create the im- 
pression through his counsel that his 
dash to Mexico was a short vaca- 
tion trip. Yet while there he used 
five aliases in mysterious trips to 
Mexico’s seaport towns; he corre- 
sponded with relatives in the United 
States through an_ intermediary 
friend, using fictitious return §ad- 
dresses on his letters; and he told a 
neighbor in Mexico City that the 
military police were looking for him 


to take him back into the United 
States Army and that he was afraid 
to return to the Army because he 
had already experienced one war. 
In fact, however, he had never been 
in the Army but had been in a de- 
ferred classification during World 
War II. 

Returning to Max Elitcher, his 
testimony also shows the fallacy 
of another popular misconception 
which is that the Rosenbergs were 
only charged with transmitting in- 
formation regarding the atom bomb 
to the Soviet Union. Around this 
concept centered much of the last 
minute Supreme Court proceedings 
which turned on the relevance of 
the Atomic Energy Act of 1946 to 
the facts of this case. However, nei- 
ther the charges in the indictment 
nor the proof at the trial was limit- 
ed to atomic espionage. 

It is true, though, that of all the 
testimony, the most damaging was 
that of the accomplice David Green- 
glass with respect to the transmission 
of atomic data and a major effort 
has therefore been made to discredit 
his testimony. 

David Greenglass, brother of Ethel 
Rosenberg, while an army sergeant, 
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vas stationed at the secrecy-shrouded 
itomic project at Los Alamos, New 
Mexico. Julius Rosenberg, who 
learned of the nature of this project 
even before it was known to Green- 
glass, prevailed upon Greenglass, 
through his wife Ruth, to pass on 
such information as might come his 
way. To Julius Rosenberg, Green- 
glass gave a detailed description of 
the project itself including person- 
nel and security measures; and to 
Harry Gold, 
Greenglass gave the key to the atom 
sketch of the mold 


the Soviet courier, 


bomb—a lens 
which was the secret of detonation, 
and a cross-section diagram of the 
bomb itself. 

An alleged motive for Greenglass 
to fabricate a story against his sister 
and brother-in-law, Ethel and Julius 
Rosenberg, is his desire to spare his 
wife Ruth from Government prose- 
cution. But it is only from the lips 
of David Greenglass himself that 
Ruth Greenglass’ implication was 
revealed. If his story were a fabrica- 
tion the most logical fabrication 
would be to avoid any implication 
of his wife at all. Further, if he had 
merely been seeking a scapegoat on 
whom to shift the blame, and if, as 
alleged, he was giving vent to a 
deep-rooted hatred of Julius, there 
was no need to implicate, in addi- 
tion to. Julius Rosenberg, his sister 
Ethel as well as his wife. 
further effort to discredit 
Greenglass it is said that he was but 


In a 


a mechanic with a limited education 
and scientific background and was 
therefore incapable of reproducing 
the complex drawing of the lens 
mold which was introduced at the 
trial. This contention is difficult to 
reconcile with the view also ad- 
vanced, in an attempt to minimize 
the damage done by the espionage 
ring, that 
crude and inaccurate as to be of no 
value to the Russians. If the draw- 


the drawings were so 


ings were, in fact, crude and inac- 
curate then even one of Greenglass’ 
alleged abilities reproduce 
them and of course even a crude 
drawing would be of great value in 
disclosing the basic method of en- 
closing controlled atom power in a 


could 





bomb. But actually, as the Govern- 
ment scientists testified at the trial, 
the drawings were highly accurate. 
Far from being incompetent to re- 
produce them, 
highly skilled draftsman who had 


Greenglass was a 


been selected to render in sheet met- 
al form the shapes designed by the 
scientists for the component parts 
of the atom bomb. 

The Rosenbergs, at the trial, did 
not question the secrecy and impor- 
tance of these sketches nor did they 
question David Greenglass’ partici- 
pation in their transmission to the 
Soviet Union. Rather they were at 
all times willing to stipulate that 
the reports and sketches transmitted 
by Greenglass were secret and con- 
fidential matter pertaining to the 
national defense. Their defense was 
a blanket and uncorroborated de- 
nial of all charges, designed to ex- 
onerate themselves and by innuendo 
place the entire responsibility on 
David Greenglass. 

Labelling the crime of the Rosen- 


, Judge 


bergs “worse than murder’ 
Kaufman saw fit to impose the sen- 
tence of death. Many, including 
those opposed to capital punishment 
in any case and those who felt this 
action gave to the Rosenbergs mar- 
tyrdom useful for Communist propa- 
ganda purposes, questioned the wis- 
dom of this action. However, many 
who have been highly critical have 
founded their objections upon mis- 
information. 

A common misconception is that 
Judge Kaufman had the alternative 
of sentencing the Rosenbergs to life 
imprisonment. It was not until Sep- 
tember 3, 1954, that Congress modi- 
fied the espionage laws to enable 
imposition of a life sentence or im- 
prisonment for any term of years 
(P.L. 777, 83d Cong., 2d Sess., §201). 
But under the statute as it existed at 
the time of the trial the penalty pro- 
vided was death or a maximum im- 
prisonment of thirty years. As Judge 
Kaufman noted when imposing sen- 
tence, one sentenced to thirty years’ 
imprisonment can be paroled after 
serving only ten of those years. Ab- 
sent parole, sentence would in the 
normal course of events be reduced 
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one third for good behavior. 


No Public Clamor 

Over Other Executions 

Execution of spies and traitors is a 
practice which has been accepted by 
all societies and has taken place in 
our own country during many peri- 
ods of crisis, such as the Revolution- 
ary and Civil Wars. When, during 
World War II for example, German 
saboteurs landed on our shores, they 
were promptly tried and executed, 
and few voices were raised in protest 
at this action. Many today do not 
even recall this episode. Yet a better 
case for sympathy and leniency can 
be made in that instance than with 
respect to the Rosenbergs. Those 
who landed in the German subma- 
rine were presumably part of a mili- 
tary organization of their native 
country and were acting under com- 
pulsion. But the Rosenbergs, native- 
born Americans, acted entirely of 
their own volition, not to further 
their own country’s interest but rath- 
er to betray it. 

It is noteworthy also that those 
groups, so vocal in their objection 
to the death sentence allegedly on 
the grounds of an abhorrence of 
capital punishment, were strangely 
silent with respect to other instances 
of multiple executions such as in 
the Greenlease kidnap-murder case 
and the Heart Throb case. 

But one often hears it said that 
this is the first instance in our na- 
tion’s history of execution for es- 
pionage in peacetime—and this is 
often that 
but the 
commission of the espionage as well 
took place only during time of peace. 
This is untrue, and in fact the stat- 


construed to mean 


not only the execution 


utory power to execute now exists 
only when espionage is conducted 
in time of war. 

But it is true that the espionage 
of: the Rosenbergs continued after 
World War II. It was after the war 
ended that Rosenberg developed a 
virtual school for spies by inducing 
“progressive” engineering students 
to advance their education at Rus- 
expense in order to become 
more useful members of the espio- 
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nage ring. He made such offers to 
Max Elitcher and David Greenglass 
in 1948 and 1949. He also. boasted 
to Greenglass in 1949 of his many 
information at various 
companies doing secret military 
work, obtaining from these 
sources data concerning such new 
developments as the sky platform 
project and the application of atom- 
ic energy to airplanes. This informa- 
tion was microfilmed and delivered 
to the Russians. Further, Morton 
Sobell delivered valuable 
filmed information to Rosenberg in 
July of 1948. When the curfew 
sounded on the espionage activities 
of this group in 1950 through dis- 
closures by Dr. Klaus Fuchs, Harry 
Gold and David Greenglass, it was 
the Russians who provided the funds 
for Sobell, Greenglass and the Rosen- 
bergs to flee—and the escape route 


sources of 


and 


micro- 


was to be from the United States to 


Notice by the Board 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1955 Annual Meeting 
and ending at the adjournment of 
the 1958 Annual Meeting: 


Arkansas Nevada 
Colorado New Hampshire 
Delaware New York 
Georgia Ohio 

Idaho Oregon 

Indiana Rhode Island 
Louisiana Utah 

Maryland West Virginia 
Minnesota 


Elections will be held in the States 
of Kansas and Virginia to fill the 
vacancies for the term expiring at 
the adjournment of the 1956 An- 
nual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1955 must 
be filed with the Board of Elections 
not later than March 25, 1955. Peti- 
tions received too late for publica- 
tion in the March issue of the 
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Mexico, thence to Sweden and Czech- 
oslovakia, and the ultimate destina- 
tion—the Soviet Union. 

These facts should also dispel any 
misconception that the Rosenbergs 
acted only during a time when the 
Soviet Union was our ally, for their 
espionage continued well into the 
“cold-war” period when no doubt 
existed as to the nature of our rela- 
tions with that power. 

Nor can the Rosenbergs’ actions 
be justified as being the product of 
a conviction that society would bene- 
fit by the sharing of the results of 
research. For as has al- 
ready been indicated the espionage 
conspiracy was to accumulate any 
and all secrets of military value, and 


atomic 


extended to such devices as gun fire- 
control mechanisms and proximity 
fuses in addition to the other non- 
atomic activities. 


of Elections 


JourNnaL (deadline for receipt, Jan- 
uary 28) cannot be published prior 
to distribution of ballots, which will 
take place on or about April 1, 1955. 

Forms of nominating petitions 
may be obtained from Headquarters 
of the American Bar Association, 
1155 East Sixtieth Street, Chicago 
37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m. March 
25, 1955. ‘ 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred fifty 
days before the opening of the an- 
nual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter. provided, a 
signed petition (which. may be in 
parts), nominating a candidate for 


Over a year has now passed since 
Julius and Ethel Rosenberg went to 
their deaths in the Sing Sing electric 
chair believing that history would 
make of them heroic martyrs. It is 
still open to question whether the 
propaganda campaign of the Nation- 
al Committee To Secure Justice for 
the Rosenbergs was designed to 
achieve the end set forth in its title 
or was rather designed to fan the 
flame of their fanaticism and insure 
their continued silence. It is clear, 
however, that justice was done in 
the Rosenberg case as the legal rec- 
ords and opinions have many times 
reiterated. But to the public at large 
niceties of the law and details in 
procedure are of little significance 
and there remains only a general 
impression which has been too large- 
ly influenced by the campaign of 
distortion. It is to the interest of all 
of us that the facts be known. 


the office of State Delegate for and 
from such state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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The Reed-Dirksen Amendment: 


Further Developments 


by Robert B. Dresser + of the Rhode Island Bar (Providence) 


® Mr. Dresser's latest contribution to the pages of the Journal is designed to 
bring members of the Association up to date on the progress of the so-called 
Reed-Dirksen Amendment, S. J. Res. 23 and H. J. Res. 103, which would limit 
the power of Congress to tax incomes, inheritances and gifts. The Reed-Dirksen 


proposal was endorsed by the House of Delegates of the Association in 1952. 





® On April 27, 1954, the Sub-Com- 
mittee on Constitutional Amend- 
ments of the Senate Judiciary Com- 
mittee held a hearing on S. J. Res. 
23, the Reed-Dirksen Amendment, 
which limits the power of Congress 
to tax incomes, inheritances and 
gifts. 

Twenty-four witnesses either tes- 
tified orally or filed written state- 
ments at the hearing or within the 
permitted period of ten days there- 
after. Eighteen of the 
favored the Amendment, 
ing Senator Dirksen, Congressman 
Chauncey W. Reed, Congressman 
Ralph W. Gwinn, Alvin M. Owsley, 
Roger J. Mouré and representatives 
of the American Bar 
the American Legion, the National 
Association of Manufacturers, the 
Western Tax Council, the Commit- 
tee for Constitutional Government, 
the Life Insurance Policy Holders 


Protective Association, the National 


witnesses 
includ- 


Association, 


Economic Council, the National 
Small Business Men’s Association, 


the Associated Industries of Rhode 
Island, the Ohio State Bar Associa- 
tion, the Ohio State Chamber of 


Commerce, the Missouri State Cham- 
ber of Commerce and the Steuben 
Society of America. 

The witnesses appearing for the 
American Bar Association were Wil- 
liam Logan Martin, 
the Special Committee of the Asso- 


Chairman of 


ciation appointed to promote the 
adoption of the amendment, and 
Robert T. McCracken, of Philadel- 
phia, and myself, both members of 
the same committee. 

The printing of the transcript of 
the testimony was long delayed. 
At the time of writing this article 
no decision has been rendered by 
the Judiciary Committee. 

The amendment in question is the 
one introduced in Congress by Sena- 
tor Dirksen and Congressman Chaun- 
cey W. Reed in January, 1953, in 
substitution for an amendment intro- 
duced by them in the fall of 1951. It 
does two things: 

(1) It deprives Congress of the 
power to impose death and gift taxes 
and leaves these means of raising 
revenue exclusively to the states 
where they belong and where com- 
petition among the states would tend 


to keep the rates within reasonable 
bounds. 

(2) It 
maximum rate of 25 per cent, but 


limits income taxes to a 


permits Congress by a vote of three 
each 
house to exceed that rate without 
limit. When the top rate exceeds 25 


fourths of the members of 


per cent, however, it can be no more 
than 15 percentage points above the 
bottom rate. For example, if the bot- 
tom rate were 20 per cent, the top 
rate could not exceed 35 per cent. 
If the top rate does not exceed 25 
per cent, however, there is no restric- 
tion at all on the bottom rate. It 
could be 1 per cent or % of | per 
cent. 

The revenue from the estate and 
gift taxes is comparatively trivial. In 
1953 it was $891 million. This was a 
little over 1 per cent of the total 
budget of $74 billion. It was enough 
to pay the government’s expenses for 
about four days. 

With respect to income taxes, it 
will be observed that the proposed 
amendment merely limits the degree 
of tax rate progression. It does not 
prescribe the top rate that Congress 
may impose. 

Accordingly, it cannot well be ar- 
gued that the Amendment impairs 
the Government’s power to raise 
needed revenue either during war 
or peace. 

Furthermore, it should be borne 
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in mind that the great bulk of the 
revenue from the individual income 
tax comes not from the taxpayers 
with the large incomes, but from 
those with the small incomes. Only 
3 per cent (about $2 billion) of the 
total estimated federal revenue of 
$62.642 billion for the current fiscal 
year ending June 30, 1955, comes 
from the individual income tax rates 
above 34 per cent, which is 14 per- 
centage points above the present be- 
ginning rate of 20 per cent. Thirty- 
five per cent is the highest top rate 
that could be imposed under the 
proposed amendment with a begin- 
ning rate of 20 per cent. 

Contrast these figures with the ef- 
fect of an increase of only $100 in 
the present $600 personal exemption 
and credit for dependents. Such an 
increase would result in a reduction 
of 7 million in the number of in- 
come taxpayers and a revenue loss 
of two and one-half billion. This is 
one-half billion dollars more than 
the total revenue received from the 
individual income tax rates above 
34 per cent. 

There are several points regarding 
the Amendment which have not, I 
believe, been discussed, or at least 
adequately discussed, in any of the 
previous issues of the JOURNAL. 

These I shall deal with briefly. 

(1) Results of a Redistribution 

of Wealth. 

Attempts are frequently made to 
justify the very high tax rates on 
individual incomes on the ground 
that they effect a redistribution of 
wealth to the great benefit of the 
less fortunate. The statistics on this 
subject are enlightening. Based upon 
figures taken from a report of for- 
mer Secretary of the Treasury Snyder 
to the Ways and Means Committee 
on February 5, 1951: 

1. If the total taxable income, be- 
fore taxes, in the income tax brack- 
ets over $6,000 were divided equally 
among the 155 million people in the 
country at that time, each person 
would receive $80. 

2. If the total taxable income, be- 
fore taxes, in the brackets over $10,- 
000 were so distributed, each person 
would receive $50. 
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3. If the total taxable income, be- 
fore taxes, in the brackets over $20,- 
000 were so distributed, each person 
would receive $25. 

The lesson to be learned from this 
is that what is needed to improve 
the lot of the less fortunate is not a 
redistribution of existing wealth, but 
the production of more wealth. This 
can be accomplished only by provid- 
ing a proper incentive for people to 
work, save and invest in productive 
enterprise. Removal, or partial re- 
moval, of this incentive by excessive 
income and death taxes leads to the 
production of less wealth and defeats 
the objective of improving the lot 
of the less fortunate. 

(2) Ultimate Objective of the 

Amendment. 

The 

Amendment is a top individual in- 


ultimate objective of the 
come tax rate of 25 per cent, and a 
beginning rate of much less than 10 
per cent. In determining whether 
such an objective is realistic, it will 
be helpful to consider the possible 
tax effect of a budget of more rea 
sonable proportions than the present 
one. For the current fiscal year end- 
ing June 30, 1955, total expenditures 
are estimated at $65 billion. 

According to “The Federal Budg- 
et in Brief’, expenditures for the 
years 1951, 1950, 1949 and 1948 were 
as follows: 


Expenditures. 
1951 (which includ- 
ed a full year 
of the Korean 
War) $44.058 billion 
1950 39.606 billion 
1949 39.507 billion 
1948 33.068 billion 


Let us suppose now the following 
changes in the budget receipts as 
estimated for the fiscal year 1955: 

1. A reduction in the individual 
income tax rates to 10 per cent on 
incomes up to $10,000 and 25 per 
cent on the amounts in excess of 
$10,000. 

2. Elimination of estate and gift 
taxes. 

These changes would reduce budg- 
et receipts to $47 billion. 

A beginning rate of 5 per cent, 
instead of 10 per cent, on individual 


incomes would reduce the receipts 
to $41.5 billion. 

It will be observed that the above 
total of $47 billion of receipts is $3 
billion greater than the budget ex- 
penditures for the fiscal year 1951, 
which included a full year of the 
Korean War, and $7.5 billion great- 
er than the budget expenditures for 
the fiscal years 1950 and 1949, and 
that the total of $41.5 billion of re- 
ceipts is $2 billion above the 1950 
and 1949 expenditures, to say noth- 
ing of the $33 billion expenditures 
in 1948. 

Prior to 1942, which was a war 
year, the largest expenditures of the 
Federal Government in any year 
were $18.4 billion in 1918, which 
was also a war year. 

It should be borne in mind that 
adoption of the Amendment cannot 
be secured overnight. There must 
first be approval by two-thirds of 
both Houses of Congress, followed 
by ratification by the legislatures of 
three fourths of the states. 

It is perhaps not irrelevant to ob- 
serve that according to press reports, 
the Committee on Federal Tax Poli- 
cy headed by Roswell Magill, Under 
Secretary of the Treasury in 1938, in 
a private study released 
reached the conclusion that govern- 
ment spending in the 1955 fiscal year 
can be reduced by $5 billion below 


recently 


the Administration’s estimate of $65 
billion. 


Letter to Journal 
from Austin W. Scott, Jr. 
I wish also to answer a letter from 
Professor Austin W. Scott, Jr., to the 
AMERICAN BAR ASSOCIATION JOURNAL, 
published on pages 458 and 459 of 
the June, 1954, issue of the JouRNAL, 
in which he ridicules the Reed-Dirk- 
sen Amendment and the action of 
the American Bar Association in 
endorsing it. He sarcastically ob- 
serves that 
Actually the proposed amendment is 
designed to help taxpayers with small 
incomes, to “give them relief”, as the 
report [of the Association’s Special 
Committee] says, by “increasing reve- 
nue through a drastic reduction of 
the present confiscatory higher brack- 
et rates... . 
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Thus the proposed Reed-Dirksen 
Amendment (1) gives tax relief to 
everyone—those in the higher and 
those in the lower brackets, (2) pro- 
duces more federal revenue, (3) elim- 
inates communism, and (4). safe- 
guards freedom of the individual. To 
the ordinary mind it is a little diff- 
cult to see how if the rich pay less tax, 
the poor may pay less; how if every- 
body pays less tax, the Government 
receives more revenue; how if the 
Government 
it becomes less of a 


receives more 
“Government 
unlimited”; and how by giving tax 
advantages to the well-to-do we can 
better oppose communist domination. 
Yet the powerful composite mind of 
the American Bar Association has dis- 
covered that all this is so. It sounds 


revenue 


like quite a proposal! 

As to his first two points, Professor 
Scott is apparently not familiar with 
the law of diminishing returns, a 
principle which has long been rec- 
ognized by students of the subject. 

For example, in his book, Taxa- 
tion: The People’s Business, pub- 
lished in 1924, Andrew W. Mellon, 
then Secretary of the Treasury ol 
the United States, said (page 16) : 


It seems difhcult for some to under- 
stand that high rates of taxation do 
not necessarily mean large revenue 
to the Government, and that more 
revenue may often be obtained by 
lower rates. There was an old saying 
that a railroad freight rate should be 
“what the trafic will bear’, that is, 
the highest rate at which the largest 
quantity of freight would move. The 
same rule applies to all private busi 
ness. If a price is fixed too high, sales 
drop off and with them profits; if a 
price is fixed too low, sales may in- 
crease, but again profits decline. The 
most outstanding recent example of 
this principle is the sales policy of the 
Ford Motor Car Company. Does any 
one question that Mr. Ford has made 
more money by reducing the price of 
his car and increasing his sales than 
he would have made by maintaining 
a high price and a greater profit per 
car, but selling less cars? The Govern 
ment is just a business, and can and 
should be run on business principles. 


Again, on February 12, 1924, the 
ate President Coolidge, supporting 
the position which had earlier been 
aken by President Wilson and three 
secretaries of the 
rlass and Secretary Houston, both 
Jemocrats, and Andrew Mellon, a 


Treasury—Carter 


Republican—in advocating a reduc- 


tion in income tax rates, said: 


Experience does not show that the 
higher rate produces the larger reve- 
nue. Experience is all in the other 
Way. ... 
ury Department and the opinion of 
the best experts place the rate which 
will collect most from the people of 
great wealth, thus giving the largest 
relief to the people of 
wealth, at not over 25% 


The experience of the Treas- 


moderate 


This subject is also dealt with by 
the Brookings Institute in a study 
completed in April, 1939, and pub- 
lished as Pamphlet No. 21 under the 
title, “Taxation and Capital Invest- 
ment”. 

More recently, Congressman Dan- 
iel A. Reed, Chairman of the House 
Ways and Means Committee, in a 
speech published in the Cengression- 
al Record for Friday, April 2, 1954, 
at page A3537 of the Appendix, said: 

Advocates of high taxes often ignore 
the fact that high tax rates do not 
necessarily mean high tax yields. No 
matter how high tax rates may be, tax 
yields will be low unless the economy 
of the country is in high gear. A tax 

be designed to in 
activity. If it is so 
vields_ will 


program should 
crease economic 
designed, tax 
a high level, even though rates are 
lowered. This fact is demonstrated 
by our experience from 1921 to 1929. 


remain at 


Individual income-tax rates were 
reduced six times during the 1920's. A 
comparison of the first two tables an 
nexed hereto shows that the cuts in in- 
dividual income-tax rates made during 
the years from 1921 to 1929 did not 
result in a net loss of revenue. During 
each of those years not only was the 
budget balanced but there was a sub- 
stantial surplus. . . . 

Despite these tax cuts, revenues (on 
a liability basis) from individual in- 
come taxes increased from $719,387,- 
106 in 1921 to $1,001,938,147 in 1929 

an increase of about 30 percent. A 
similar percentage increase would 
bring in about $9 billion of additional 
tax vields today. 

It is significant that during the 
period from 1921 to 1929, when these 
tax policies were in effect, the national 
income increased from $69.5 billion 
to $83.3 billion. (See table III.) 

The conclusion which the experi- 
ence of the 1920's compels is that 
judicious cuts in individual income 
tax rates have the effect of increasing 
the prosperity of the Nation, and 
that it is primarily the level of pros 
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perity which determines tax yields, 
and not tax rates. 

In comparing our present situation 
with the 1920's it should be further 
borne in mind that today our tax 
rates in the high brackets are not 
designed primarily for revenue pur- 
poses, but are the legacy of the social 
philosophies of the New Deal and 
Fair Deal. 

[his is demonstrated by the fact 
that if tax rates were reduced from the 
present maximum of 91 percent to a 
maximum of 50 percent the revenue 
loss (estimated by mathematical pro 
jection) would barely exceed $1 bil- 
lion out of almost $30 billion collect- 
ed from individual income taxpayers. 

It would seem to be unquestionable 
that tax-rate cuts today would have an 
even more beneficial effect on the 
economy than they had in the 1920's 
when taxes, even in the highest brack- 
ets, were a relatively light burden. 


Professor Scott’s other two points, 
regarding the elimination of Com- 
munism and the safeguarding of the 
freedom of the individual, have been 
so fully dealt with in earlier articles 
published in the JouRNAL that I shall 
not attempt to deal with them here. 

Anyone who will take the trouble 
to study the subject will, I am confi- 
dent, arrive at these conclusions: 

(1) The heavy progressive rates 
of the estate and individual income 
taxes produce comparatively little 
revenue. 

(2) Not only do these rates seri- 
ously impair the incentive and abili- 
ty to work, save and invest in pro- 
ductive enterprise, thereby prevent- 
ing the formation and supplying of 
the amount of private capital need- 
ed for the successful operation of 
the private enterprise system, but 
they will in due time produce less 
revenue than lower rates. 

(3) The ultimate effect of these 
rates will be to force industry to de- 
pend more and more on the Govern- 
ment for its capital, which leads to 
government ownership and control 

in other words, socialism. 

(4) For a government to profess 
to favor a system of private enter- 
prise and then to confiscate by ex- 
cessively high tax rates the incomes 
and estates of the successful differs 
from what we call “robbery” only 
in form. 


December, 1954 * Vol. 40 1053 




















































































































































Board of Governors Meeting 


October 15-16, 1954 


® The regular fall meeting of the 
Board of Governors of the Associa- 
tion was held at the new American 
Bar Center in Chicago on October 
15 and 16. The meeting was pre- 
ceded on October 14 by a hearing 
conducted by the Board on the sub- 
ject of specialization by lawyers and 
the regulation thereof and was fol- 
lowed on October 17 by the annual 
conference of Section Chairmen of 
the Association. 

At the specialization hearing, in 
addition to members of the Board 
of Governors and other interested 
persons, the following groups were 
represented and presented their 
views: The Association’s Sections of 
Administrative Law; Patent, Trade- 
Mark and Copyright Law; and Tax 
ation; the Standing Committee on 
Admiralty and Maritime Law and 
the Maritime Law Association; the 
American Patent Law Association; 
the Chicago Patent Law Association; 
the American College of Trial Law 
yers; the International Association 
of Insurance Counsel; the National 
Association of Claimants’ Compen- 
sation Attorneys; the Probate Attor- 
neys Association, and the Committee 
on Specialization of the New York 
State Bar Association. Several groups 
not represented also indicated that 
they would file written statements. 
As a consequence, the Board is hold- 
ing the entire subject for further 
consideration and it is not expected 
that a recommendation will be made 
to the House of Delegates prior to 
the 1955 Annual Meeting. In the 
meantime, the Board will welcome 
the expression of views by any mem- 
ber of the Association. 

Much of the time of the Board 
was occupied with the consideration 
of administrative and financial prob- 
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lems arising from the expanding pro- 
gram of the Association and the 
moving of the headquarters into the 
new American Bar Center at the end 
of September. Since these matters 
will be covered in reports to the 
House of Delegates, this brief ac- 
count will be limited to reporting 
items of general interest emanating 
from the meeting. Predominant 
among such items was the Board's 
action in authorizing the Associa- 
tion’s Special Committee on Commu- 
nist Tactics, Strategy and Objectives 
to file a brief as amicus curiae on 
behalf of the Association in oppo- 
sition to the appeal of Leo Sheiner, 
of Florida, from an order of the Flo- 
rida Circuit Court disbarring him 
from the practice of law because of 
his refusal to say whether he was a 
Communist. The Board’s action was 
predicated on a resolution previous- 
ly adopted by the House of Delegates 
which declares that “Membership in 
or adherence to the Communist Par- 
ty by any attorney is inconsistent 
with and violates his fundamental 
oath of office’, and goes on to urge 
state and local bar associations to 
institute appropriate investigations 
and disciplinary proceedings against 
attorneys who invoke the Fifth 
Amendment in court or before leg- 
islative committees. 

While recognizing that any citizen 
has the constitutional right to re- 
fuse to testify on the ground of pos- 
sible self-incrimination, the Board 
agreed with Judge Vincent Giblin 
of the Florida Circuit Court that no 
citizen has any constitutional right 
to practice law and that the lawyer's 
responsibilities under the Constitu- 
tion go beyond those of the non- 
lawyer. 

Another item of business which 


may be characterized as administra- 
tive in nature but which is of special 
interest to the profession in this 
country and abroad was the decision 
to recommend to the House of Dele- 
gates that a portion of the 1957 An- 
nual Meeting be held in London, 
England, in acceptance of the invi- 
tations received sometime ago from 
the Law Society and the General 
Council of the Bar of England. 
Plans under consideration contem- 
plate holding a portion of the 1957 
Annual Meeting in a city on the 
eastern seaboard of the United States 
with an adjournment to London. It 
is felt that the visit of American law- 
yers and judges to Britain will serve 
to cement the ties of friendly rela- 
tions and understanding between the 
legal professions of the two nations 
and to develop closer contacts with 
bar organizations in other free na- 
tions in the interest of international 
good will and a wider appreciation 
of the Anglo-American system of 
equal justice under law. 
Coincidentally, the Board also ap- 
proved a request of the Association's 
Section of Judicial Administration 
that it be authorized to sponsor a 
study of the Metropolitan Trial 
Courts of London in carrying for- 
ward the Section’s program of metro 
politan trial court surveys now in 
its fifth year. It is expected that the 
study will be conducted by the Insti- 
tute for Advanced Legal Studies at 
the University of London without 
cost to the Association, and will 
afford a valuable basis of comparison 
in connection with the studies here- 
tofore conducted and hereafter to be 
conducted in this country, all of 
which have as their objective the im- 
provement of the administration of 
justice in these important courts. 
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Seated around table clockwise: A. L. Merrill, Pocatello, Idaho; Elwood H. Hettrick, Boston, Massachusetts; Thomas M. 


Board of Governors 


Burgess, Colorado Springs, Colorado; Osmer C. Fitts, Brattleboro, Vermont; Tappan Gregory, Chicago, Illinois, Editor-in- 
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Perhaps without precedent was the 
solemn obligation imposed by the 
hand of fate upon the Board to rec- 
ognize in a single meeting the great 
loss of three distinguished leaders of 
the legal profession and devoted 
members of the American Bar Asso- 
Memorial resolutions were 
adopted for former President George 
Maurice Morris, who died on August 
21, Senator Patrick Anthony McCar 
ran, who died on September 28, and 
Justice Robert H. Jackson, of the 
United States Supreme Court, who 


ciation. 


died on October 8. These resolutions 
are not repeated here, but each re- 
cords the Association’s recognition 
ind appreciation of the devotion of 
these distinguished leaders of the 
Bar to the highest ideals of our pro- 
fession and their unstinting service 
to that profession and to our nation. 

While not a part of the formal 
proceedings of the Board, the high- 
ight of the meeting was without 
loubt the brief but most impressive 
eremonies which were 
m Friday, October 15, dedicating 
he beautiful meeting room of the 


conducted 


Board in the American Bar Center. 
This room was contributed by the 
United States Steel Corporation in 
honor of Nathan L. Miller, of New 
York, former governor of that state 
and a former member of its Court 
of Appeals. Particularly gratifying to 
all who attended was the presence 
of three of Governor Miller's daugh- 
ters to hear the eloquent and in- 
spiring tribute paid to him by Roger 
M. Blough, Vice Chairman of the 
Board and General Counsel of 
United States Steel Corporation. On 
this significant occasion, Mr. Blough 
said in part: 

“We are met in this great Ameri- 
can Bar Center to dedicate its Board 
of Governors’ Room in 
Nathan L. Miller, distinguished ju- 
rist, lawyer, and former Governor of 
the State of New York. 

“Those who guide the Bar Center 


honor ol 


in the performance of its high pur 
poses have accorded me a privilege 
not to be taken lightly. 1 am truly 
grateful. For mine is the privilege 
today of participating in the dedica 
tion of a gracious and useful monu 


ment—not one that is austere and 
arid of purpose—to a man whose 
probity might well serve as a model 
for every member of the Bar; whose 
clarity of thought commanded admi- 
ration, and whose industry and mor- 
al courage in behalf of causes he 
believed in won, from colleagues 
and adversaries alike, the deepest 
respect. There was no chink in the 
armor of his personal rectitude or 
professional competence. 

“Those who have made possible 
the creation of this Board of Govern- 
ors’ Room in which we are gathered, 
should feel secure in the knowledge 
that they have paid honor to Nathan 
L. Miller in a singularly fitting way. 
For within this citadel evidencing 
the strength of the law and our 
faith in it, they have helped to bring 
into being a place of deliberation 
and decision destined to advance in 
service to society the profession he 
served with such complete dedica- 
tion. 

* * 

“But 1 do want to talk about the 
qualities Nathan L. Miller possessed. 
1954 * Vol. 40 
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They serve as a lodestar of inspira- 
tion and emulation for those of us 
who today are members of the Bar 
and those who in years to come will 
be. 

“Among the attributes of Gover- 
nor Miller, I would give first rank 
to his aggressive intellectual honesty. 
He did not know how to equivocate 
or dissemble. He never left you in 
any doubt of where he stood on any 
issue. His loyalty to his convictions 
was complete and steadfast. He was 
as articulate as any man I ever heard 
plead a case; but I think he never 
incorporated the word “‘vacillate” in 
his vocabulary. Yet he was not an 
intransigent man, a man of mental 
inflexibility. He could be persuaded 
or dissuaded by the facts; but they 
had to be the facts. 


* * * 


“Nathan L. Miller was a_ public 
servant, in humble office and in the 
topmost one to which the voters of 
our most populous state can elect a 
fellow citizen. He was a jurist on the 
highest tribunal of his state; and, but 
for a sense of deep personal obliga- 
tion to his family, which precluded 
his acceptance, he would have been 
a justice of the Supreme Court of 
the United States. He was a practi- 
cing lawyer whose standing at the 
bar is attested by the honor done his 
memory today. 


“In all those capacities, Governor 


Lawyers Asked To Co-operate on S-D Day 


® Is it possible for every community 
to remain completely free from traffic 
accidents for a 
period? 


twenty-four hour 


The answer will be supplied on 
Wednesday, December 15, 1954, 
which has been designated as S-D 
Day by the President's Action Com- 
mittee for Traffic Safety. Support 
is being given by all major national 
organizations interested in traffic 
safety. Direct participation by the 
automotive, insurance, transporta- 
tion and related fields of industry 
has been assured. This is to be im- 
plemented by activity to be under- 





1056 American Bar Association Journal 


Miller exemplified, I believe, an at- 
tribute of our national character, a 
capacity of the American people 
amounting to genius, which has 
lacked the appreciation it merits. 
That is the peculiarly American tal- 
ent for utilizing the uniquely Ameri- 
can freedom of action and decision 
to form voluntary associations for 
spiritual, social, political and econo- 
mic purposes. 

“Our temporal world has never 
seen, nor is it likely to see in the fu- 
ture, a finer basis of organization 
than the one which brought into 
being the “more perfect union” that 
is our United States. Men of the law 
had an important hand in that. And 
while they consecrated 
above all to the cause of justice, law- 
yers—trained in 


must be 


organizing facts— 
contribute much to organizing in 
every aspect of our daily life, so that 
the fruits of scientific research, tech- 
nological innovation, and advances 
in the fields of political science and 
social welfare, may be brought to all 
the people. 


* * & 


“In the small part I am so pleased 
to take in this ceremony, it is my 
deep purpose to convey to you some- 
thing of the veneration that I and 
my associates in the United States 
Steel Corporation felt for the man 
who was our General Counsel for 
twenty-eight years, and whose nan 


taken by civic, fraternal, labor, pro- 
fessional, religious, school, social and 
women’s groups and motor clubs. 

The Traffic Court Program of the 
American Bar Association will urge 
all trafic court judges and prosecu- 
tors to assist this worthwhile move- 
ment. State and local bar associations 
will be asked to bring this program 
to the attention of their members. 

Individual lawyers, as motorists 
and pedestrians, will be alerted on 
S-D Day to accepi full, personal res- 
ponsibility for these basic safety 
principles: 

1. Observe the letter and spirit of 


we are met here to honor today 
Many years of close association with 
Governor Miller nourished an es 
teem for his wisdom, his penetrating 
judgment, and his constructive coun- 
sel which my words can only falter 
ingly and inadequately express. 

“What we in trust dedicate here 
today, in honor of a man, are the 
personal qualities he possessed and 
the qualities he strove to instill in 
all others whose lives he touched: 
unswerving devotion to God; uncom- 
promising loyalty to his republic; un- 
impeachable personal and _profes- 
sional rectitude; unclouded elarity of 
thought; unflagging industry in the 
quest of truth; brilliance in advoca- 
cy, and fearlessness in defense of the 
cause that is right. 

“In a larger sense, we know his 
qualities, his works, his faith, his 
achievements were but a reverbera- 
tion of American legal tradition 
from the splendid mind and stout 
heart of this man. 

“In a larger sense, then, we do, 
therefore, dedicate this room, to the 
preservation of free institutions, to 
the strength of patient reason, to the 
conquest of insincerity, to the unre- 
mitting battle for individual free- 
dom, and to the law as a living force 
in that endless crusade for human 
liberty. 

“May this room, which honors the 
memory of Nathan L. Miller, be de- 
voted always to this cause.” 


all trafic laws and regulations. 
2: ‘Be other 
driver and pedestrian. 
3. Give full attention to driving 


courteous to every 


and walking as they would have 
everyone else drive and walk. 

S-D Day will be the biggest, single 
cooperative effort ever undertaken 
on behalf of traffic accident preven- 
tion. All lawyers should do their part 
to make S-D Day a successful, acci- 
dent-free event. 

For further information, write the 
Trafic Court Program, American 
Bar Association, 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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Improving Our Legal Writing: 


Maxims from the Masters 


by Eugene C. Gerhart - of the New York Bar (Binghamton) 


" A new group of lawyers, the Scribes, dedicated to improving the style of 


legal writing, may one day become a potent foe of ‘‘legalese’’. Mr. Gerhart 


offers some sage counsel from many masters of the English tongue that every 


one of us can ill afford to ignore. 





=" “Nature’s chief masterpiece’, we 
are told “is writing well.”! How do 
we lawyers rate in the literary field? 

A few years ago Harvard Law 
School’s Edward H. Warren? sound- 
ed his bugle for an assault upon 
current legal literary style with this 
clarion call: 

The literary style, or lack of liter- 
ary style, of many judges, professors 
of law, and editors of, and contribu- 
tors to, law reviews is deplorable 
(or, at least, it so seems to me). 
What is the trouble? Three sources 
of trouble may be mentioned: (1) 
sloppy thinking; (2) a love for 
“half-tones”; (3) a love for resound- 
ing words and expressions.® 

Professor Warren's blast may have 
helped to rally a band of legal writ- 
ers who have recently been organ- 
ized. “Scribes” is the name of this 
new group. Two of the principal 
goals of the Scribes are: 

First: To develop an interesting 
way of writing. 

Second: To develop a clear, suc- 
cinet and forcible style. 

It would be presumptuous for any 
lawyer or group of legal writers to 
lay down the formula for legal writ- 
ing. The reader may recall the story 
of the Persian philosopher. Upon 
being asked by what method he ac- 
quired so much knowledge, he an- 


swered, “By not being too proud to 
ask questions where I was ignorant.” 
By adopting his attitude we may be 
find 
which will improve our own legal 
writing. 

To achieve the first goal of the 


able to some valuable hints 


Scribes, developing an _ interesting 
way of writing, we should first know 
what makes reading interesting. Ru- 
dolph Flesch in his recent book, The 
Art of Readable Writing,’ gives us 
a clue. He states that “readability” 
means ease of reading plus interest. 
words and sentences 
has to do with one side of readabili- 


“Structure of 


ty, ‘personal words’ and ‘personal 
sentences’ 
Flesch.5 
Lawyers’ language has long been 
regarded as the prime example of 


with the other”, says 


complex, unreadable, often unintel- 
ligible English. Such phrases as “‘le- 


gal technicality”, “fine print’, “law- 


1. “An Essay on Poetry’ in 1 The Works of 
John Sheffield, Duke of Buckingham (3d ed.; 
London: T. Wooton, 1740), page 127. 

2. Professor Edward H. Warren of Harvard Law 
School was affectionately known to his students, 
including the author, as ‘Bull’. He was one 
who believed in discipline. He did not suffer fools 
gladly. He called his short review of the best of 
his life work, Spartan Education (Boston: Hough- 
ton Mifflin Company, 1942). President Conant of 
Harvard University said of him: Your work 
has been unique and your fame as a great teach- 
er and master of the science of law has extended 


yers’ Mumbo-Jumbo”, etc., should 
be a warning to legal writers. Maury 
Maverick summed it up in a new 
word he coined himself—‘‘gobbledy- 
gook!’* If the function of writing 
is to inform or to persuade, the writ- 
er fails unless his words convey ideas 
to his readers. In the best writing 
the reader follows the author's ideas 
effortlessly, without being conscious 
of the writer’s words. Complex words 
impede the transmission of the au- 
thor’s ideas to the reader’s mind. 
Don’t you think lawyers sometimes 
forget that the purpose of language 
is to reveal thought, not to conceal 
it? 

“Short words are best and the old 
words when short are best of all”, 
says Sir Winston Churchill.? He is 
no mean authority himself, since he 
won the Nobel Prize for Literature 
in 1953. Long words are notoriously 
hard to read. Fancy words are often 
merely evidence of pompous pride 
of knowledge. If we want our read- 
ers to find our legal writing interest- 
ing we must use plain language, and 
follow Carlyle’s advice: “Be not the 


throughout the English-speaking world. 
Education, facing page one. 

3. Spartan Education, page 29. 

4. New York: Harper & Brothers, 1949. 

5. Id. at 145. 

6. Flesch, The Art of Plain Talk (New York: 
Horper & Brothers, 1946), page 123 ff. See also 
Lederle, “What the Public Has a Right To Expect 
of the Courts," 26 N. Y. Stote Bar Bull. 319 
(October, 1954) at 321-22. 

7. Coote, C. R., and Bunyan, P. D., Sir Winston 
Churchill: A Self Portrait (London: Eyre & Spot- 
tiswoode, 1954), page 142. 
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slave of Words.’’® 

After words come 
Churchill tells us that he learned 
English under the tutored eye of a 
Mr. Somervell. “I learned it thor- 
oughly”, he says. “Thus I got into 
my bones the essential structure of 
the ordinary British sentence—which 
is a noble thing.”’® 

We lawyers have dealt harshly 
with this noble thing. We stand ac- 
cused of being the “one profession 
that thinks it can’t live without long 
sentences.”1° The trouble with long 
sentences is that they become so com- 
plex that they are not readily un- 
derstandable. If they are not read- 


sentences. 


able, how can they be interesting? 
If you doubt me, take a look at Sec- 
tion 23(p) of the old Internal Rev- 
enue Code. The first sentence of that 
taxpayers’ nightmare contained 438 
words! Congress unfortunately has 
just expanded this literary mon- 
strosity in the new Code to more 
than 450 words!!! 

Flesch tells us that the average 
number of words in the standard 
English sentence is seventeen. Very 
difficult writing contains twenty-nine 
words or more per sentence. We 
must take more seriously Mr. Justice 
Cardozo’s advice: “There is an ac- 
curacy that defeats itself by the over- 
emphasis of details. The sen- 
tence may be so overloaded with all 
its possible qualifications that it will 
tumble down of its own weight.’!? 
The French say that “The art of 
being a bore is to tell every detail.” 

Fine writing involves more than 
words and sentences. “Fine writing, 
according to Addison, consists of sen- 
timents which are natural, without 
being obvious. There cannot be a 
juster and more concise definition of 
fine writing”, wrote David Hume." 
To this Shenstone adds: “Fine writ- 
ing is generally the effect of spon- 
thoughts and a_ labored 
style.”"14 Again Churchill summarizes 
my point well in these words: 


taneous 


I began to see that writing,  es- 
pecially narrative, was not only an 
affair of sentences, but of para- 
graphs. Indeed I thought the para 
graph no less important than the 
sentence. Macaulay is a master of 
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paragraphing. Just as the sentence 
contains one idea in all its fullness, 
so the paragraph should embrace a 
distinct episode; and as sentences 
should follow one another in _har- 
monious sequence, so the paragraphs 
must fit on to one another like the 
automatic couplings of railway car- 
riages Each chapter must be 
self-contained. All the chapters should 
be of equal value and more or less 
of equal length.... Finally the work 
must be surveyed as a whole and 
due proportion and strict order es- 
tablished from beginning to end.15 


Sir Winston concludes that, “Good 
sense is the foundation of good writ- 
ing.” 16 

So much for our first point. 

We lawyers realize we must adapt 
our style to our various audiences. 
But whoever our audience, a clear, 
succinct and forcible style is the 
ideal we aim at. 

How shall we attain such a style? 


Less Abstraction 
Is the Key to Clarity 


Daniel Webster observed that “the 
power of clear statement is the great 
power at the bar’’.17 Rufus Choate 
said that, ‘““The best argument on a 
question of law is to state the ques- 
tion clearly.”18 Legal writers often 
deal in abstractions. Abstract con- 
cepts are usually vague because no 
word ever means exactly the same 
thing to two differeat people. Our 
writing cannot remain at the abstract 
level for long and still be clear. We 
find the remedy in the case method. 


8. Sortor Resortus, Book 1, Chapter VIII. 

9. A Roving Commission, page 17. 

10. Flesch, The Art of Readable Writing, at 
page 111, and The Art of Plain Talk, page 36. 
Legal literary writing must, of course, be distin- 
guished from the drafting of legal documents. In 
statutes, conveyances, contracts, etc., certainty is 
the paramount aim of the draftsman rather than 
attractive legal style. ‘Drafting is more a science 
than an art; it lies in the province of mathematics 
rather than of literature, and its practice needs 
long apprenticeship.’ Gowers’ Plain Words: Their 
ABC. (New York: Alfred A. Knopf, 1954, page 18). 

11. See Section 404 of I.R.C. revision of 1954. 
Lawyers must yield the palm to Nobel Prize win- 
ner (1950) William Faulkner, however. His latest 
book, A Fable (New York: Random House, 1950) 
contains one sentence which is more than a page 
and one-half long. Faulkner's sentence contains 
more than 690 words! Pages 50-52. Philosophers 
are just as bad! See Blanshard, ‘Philosophical 
Style," in the Yale Review (September, 1953), 
page 547. 

12. Law and Literature in Selected Writings of 
Benjamin Nathan Cardozo, edited by Margaret 
E. Hall (New York: Fallon Publications, 1947), 
page 34). 

13. Essay, Of Simplicity and Refinement in Writ- 








We can guide our readers to the 
conclusions we have in mind if we 
put concrete cases as examples after 
our abstract statements. It is not 
amiss to recall that the Master Him- 
self taught by parables. We lawyers 
might well give those ancient ab- 
stract litigants, John Doe and Rich- 
ard Roe, more modern names. They 
would become more human and 
more interesting. Our old friends, 
A, B and C are hard to picture as 
flesh-and-blood men and women. 
Dickens has proved that symbolic 
and catchy names—even of legal 
characters—can be made to live in- 
delibly in readers’ memories. When 
we make our writing less abstract 
and more personal, we also make it 
clearer, more readable and therefore 
more interesting. 

A clear style is one that is sincere, 
simple, coherent and direct. It re- 
sults from exactness in the use of 
specific words. Richard C. Borden in 
his excellent work, Public Speaking 
—As Listeners Like It!** believes that 
clarity is the most important ele- 
ment. Says Borden: “If your speech 
phraseology is clear, you gain more 
than clarity. To be clear is also to 
be convincing.”’?° 

The Scribes have made succinct- 
ness auother of their ideals of style. 
Many lawyers suffer from a literary 
disease called “sentence inflation”. 
They love sesquipedalian words. Ver- 
bosity is their habit of mind and 





ing. 

14. William Shenstone, Essay, On Writing and 
Books. 

15. A Roving Commission, pages 211-12. 

16. Id. at page 212. 

17. Harvey, Reminiscences and Anecdotes of 
Daniel Webster (Boston: Little, Brown and Com- 
pony, 1877), page 118. ‘‘Mr. Matthew Arnold 
once said to me: ‘People think that | can teach 
them style. What stuff it all is! Have something 
to say, and say it as clearly as you can. That 
is the only secret of style.’ “' Russell, G. W. E., 
Collections and Recollections (New York: Harper 
& Bros., 1898), page 136. 

18. As quoted by Judge Harley N. Crosby in 
his article, “Mistakes Commonly Made in the 
Presentation of Appeals’’, in Schweitzer's Trial 
Guide (New York: Baker, Voorhis & Co., Inc., 
1945), Volume Ill, page 1546. John W. Davis 
agrees that clarity is the forte of the great advo- 
cate. John W. Davis to E. C. Gerhart, December 
10, 1951. 

19. New York: Harper & Brothers, 1935. 

20. Id. at page 89. Professor Warren believed 
that ‘the best way to be persuasive is to be 
simple, ‘clear, and terse.’’ Spartan Education, 
page ix 
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expression. Perhaps this is a hang- 
over from those days in England 
when the master and his clerks were 
paid by fees and, as Holdsworth tells 
us, “every warrant, every copy, every 
report, indeed every proceeding car- 
ried its fee. . . . Then, too, we must 
remember that it was to the interest 
of everyone concerned to increase 
the length of all these documents, 
because increased length meant in- 
Dickens’ Bleak 


House tells us that story well! The 


creased  profit.”’*! 


cure for “sentence inflation” is to 
stop being stuffy, legalistic, technical 
and overly precise in our writing for 
the general reader. 

Mr. Justice Holmes once gave a 
long-winded lawyer some advice on 
succinctness. He interrupted the 
wordy advocate with this question: 

“Counsellor, do you read French 
novels?” 

“No, Your Honor. I do not”, the 
lawyer answered. 

“Well,” replied Holmes, “I recom- 
mend them to you. You'll learn to 
say a lot by innuendo.” 

In his later years Holmes wrote 
his opinions standing up, comment- 
ing that, “Nothing conduces to brev- 
ity like a caving in of the knees.”2? 

The third of the Scribes’ ideals 
is a “forcible style”. 

Flesch tells us that: “Psychologists 
have used the ratio between adjec- 
tives and verbs for years to measure 
the forcefulness of writing; writing 
teachers have been preaching the 
gospel of the active verb ever since 
anybody can remember.” It seems 
that the the intransitive, 
the impersonal style is preferred by 


inactive, 


lawyers. Inactive style is not force- 
ful: It is weak. Use active verbs. 
Watch your adjectives. Use a sharp- 
pointed blue pencil to strike out as 
many words as you possibly can with- 
out altering the sense, and you will 
increase tremendously the vigor of 
your style. Dr. Johnson's only rule 
for writing was this: “Read over 
your compositions, and when you 
meet with a passage which you think 
is particularly fine, strike it out.” 
If we are to be forceful we must 
avoid pedantic slavery to grammati- 





cal rules. Jefferson said that, “When- 
ever by small grammatical negli- 
gences the energy of an idea can be 
condensed or a 


word be made to 


stand for a sentence, I hold gram- 
matical rigor in contempt.’*° To oc 
casionally split an infinitive may 
enable you to better organize your 
material and to more effectively 
state your case. Otherwise you may 
be sacrificing sense to mere sound. 
Our English language gives us “the 
inestimable advantage of being able 
to put adverbs where they will be 
most effective, coloring the verbs to 
which they and 


practically part of them. . 


apply becoming 
.. If you 
think a verb cannot be split in two, 
just call the adverb a part of the 
and the difficulty 


solved.”’26 


verb will be 


On Using Prepositions 

To End Sentences 

Foday English teachers believe that 
a preposition may be a good word 
And 
not? When Churchill was criticized 


to end a sentence with. why 
for such a prepositional “error’’, he 
snorted: “This is the type of arrant 
pedantry, up with which I shall not 
put.”27 Neither will any other good 
Scribel 

Professor Warren did not limit his 
observations on legal literary style 
to caustic criticism. He left behind 
some genuinely constructive sugges- 
tions. He estimated that he had writ- 
ten more than 10,000 printed pages 
during his years in the law. “There 
is nothing else that I have written 
that I so much desire should have a 
wide, enduring influence as the first 
two pages in the preface to the trea 
tise on Margin Customers’,?® he 
wrote in his legal testament, Spartan 
Education. 


21. 9 Holdsworth, History of English Law, pages 
361-64. See also Holdsworth, Dickens as a Legal 
Historian (New Haven: Yale University Press, 1928), 
page 99. 

22. Bowen 
Little, Brown & Company 

23. Flesch 
134 

24. Flesch, The Art of Readable Writing, page 
187. 

25. As quoted in Palmer, Self-Cultivation in 
English (Boston: Houghton Mifflin Company, 1925), 
page 18 


Olympus (Boston: 
1944), page 324. 


The Art of Readable Writing, page 


Yankee from 


Improving Our Legal Writing 





He advised legal writers to stop 
trying to impress people by the use 
of long words, or words with which 
the ordinary man is unfamiliar. We 
can all profit by the advice this legal 
disciplinarian gave his students on 
effective juristic style. Here it is: 

1. Never dictate anything which 
calls for careful thinking. Write out 
everything 
longhand. If you 
likely to get into 


(except quotations) in 
dictate, you are 
a habit of using 
words of many syllables like “formu- 
lated” or “constituted.” If you write 
in longhand you are likely to get into 
a habit of using words of one syllable 
like “made” or “was.” 

2. Make it a habit of life to spend 
ten minutes a day in reading some- 
thing in the Psalms or Proverbs or 
Gospels; and treasure the short, terse, 
depicting, dynamic, devastating words 
and expressions. 

3. See to it that not less than sixty- 
six per cent of your words are words 
of one syllable, and that not less than 
eighty-three per cent are words of 
one or two syllables. 

1. Go over the drafts as they come 
back from the typist and rub and rub 
and rub again until you have massaged 
muddy word and every 


away every 


waste word. 
5. If you are dealing with a tough 
juristic topic, lighten the strain from 
time to time. If one page has to con- 
tain a headache, balance it with an- 
other page that contains a smile. A 
joke may be the most effective of argu- 
ments, and the most dignified dignity 
is an unstilted dignity. 

6. But avoid being “cheap” as you 
would shun the plague. You are living 
in a picture age; picturesqueness is 
the order of the day. All right, adapt 
yourself, be picturesque; but never be 
cheap. And be keenly conscious of 
the fact that the line between the 
picturesque and the cheap is not a 
bright line. 

7. Let learning be your servant, not 
your master; the deepest learning is 
the learning that conceals learning. 
The bread of an idea is worth more 


26. Frank W. Grinnell, Editor-in-Chief of the 
Massachusetts Law Quarterly, reprinted an inter- 
esting letter of the late Joseph Lee from which 
this quotation is taken, in 37 Mass. L. Quar. 
65-66 (July 1952). Mr. Lee adds: “If you insist 
upon your Latin indivisible infinitive, you render 
the higher emphasis of English speech and litera- 
ture impossible 

27. Flesch, The Art of Readable Writing, pages 
136-37 

28. He published his treatise, Margin Customers, 
in 1941. It was distributed by the Plimpton Press, 
Norwood, Massachusetts. The quotation above 
is from his Spartan Education, page 30 
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improving Our Legal Writing 


than a stone of information. Do not 


spread out in full your laboratory 
notes. Do not be magis in operatione 
quam in opere. Appraise your “pro- 
ductivity,” not by quantity, but by 
quality. Read much, discuss much, 
ponder most, write a little.?9 

Sir Walter Scott’s productive fa- 
cility and his rapidity of writing 
amazed everybody. What he pro- 
duced was excellent. A faculty for 
ready writing is valuable, but in- 
tense thought should precede rapid 
writing. “And herein truly lies the 
secret of the matter:”” Carlyle con- 
fides, ‘such swiftness of mere writ- 
ing, after due energy of preparation, 
is doubtless the right method’”’.*° 

What is easily written is seldom 
easily read! Sheridan’s well-known 
couplet is a constant warning to in- 
tellectuals: 

You write with ease, 

to show your breeding, 
But easy writing’s 
curst hard reading.*! 
This is doubtless what led Professor 
Warren to confess that, “Before I 
finish a law review article, I sweat 
blood for a month.’’32 

An excess of mediocre writing is 
a literary offense. No author envies 
the fate of the Etruscan writer, Cas- 
sius, who poured out two hundred 
lines before lunch each day and the 
same number after dinner. Horace 
tells us that Cassius “was burned on 
a funeral pyre made of his own 
books in their covers’’!5% 

Since perfection is unattainable, 
the indispensable art in writing is 
knowing when to quit; “how to get 
done”, as Carlyle put it.3* “Too 
much painstaking speaks disease in 
one’s mind, as well as too little. The 
adroit sound-minded man will en- 
deavor to spend on each business 
approximately what of pains it de- 
serves; and with a conscience void 
of remorse will dismiss it then.’’*5 

What is the reward the legal writ- 
er should seek in this finest of fine 
arts? Whom should the author seek 
to please? To what critic should he 
listen most attentively? Emerson's 
counsel is this: “The way to speak 
and write what shall not go out of 
fashion is to speak and write sin- 
cerely. He that writes to him- 
self writes to an eternal public.”** 
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Here is the advice of a two-thou- 
sand-year-old Roman writer whose 
works are still published today by 
the Modern Library: 

You must make frequent use of the 
eraser if you want to write something 
that deserves a second reading. You 
must not be concerned for the admi- 
ration of the multitude, but must be 
satisfied with readers who are discrim- 
inating but few.37 

Young Holmes liked Horace’s ad- 
vice. After his classic, The Common 
Law, appeared in 1881, Holmes 
wrote his friend Pollock: “I hope 
you will read my book. It cost me 
many hours of sleep and the only 
reward which I have promised my- 
self is that a few men will say well 
done.”’38 

Sleepless hours! Writing, like law, 
like art, is a jealous mistress. Literary 
fame is won by giving care and at 
tention to those trifles which make 
for perfection. But perfection itself 
is no trifle! 

There is no luck in literary reputa- 
tion. They who make up the final 
verdict upon every book are not the 
partial and noisy readers of the hour 
when it appears; but a court as of 
angels, a public not to be bribed, not 
to be entreated, and not to be over- 
awed, decides upon every man’s title 
to fame. Only those books come down 
which deserve to last.3® 
Whatever literary fame may come 

to any Scribe, he should not ignore 
Holmes’ caution: as long as 
one continues to write, the question 
is always of tomorrow and not of 
yesterday, and tomorrow one may 
show what a fool one is. So one’s 
head does not swell beyond the di 
mensions of one’s hat.’’4° 

Perhaps the formula for legal 
writing is that there is no such for- 
mula. Writing itself is an art, not a 


29. Spartan Education, page 3) 

30. Essay, Sir Walter Scott, in 25 The Harvard 
Classics, 409 at page 461. 

31. Moore, Memoirs of the Life of the Right 
Honourable Richard Brinsley Sheridan (3d ed.; 
London: Longman, Hurst, Rees, Orme, Brown 
and Green, 1825), Volume |, page 55. See also, 
Carlyle, Sir Walter Scott, 25 The Harvard Classics, 


at page 460. 

32. 58 Horv. L. Rev. at 1115 (1945) 

33. Essay, ‘‘An Answer to Critics’ in The Com- 
plete Works of Horace (New York: Modern 
Library, 1936), page 39. 


34. Carlyle, Sir Walter Scott, in 25 The Harvord 
Classics, at page 460. 





science to be reduced to mechanical 
rules. The judge or advocate in the 
process of exposition, wrote Justice 


“ee 


Cardozo, “is practicing an art’.! 
Writing is like painting a picture or 
planning a battle. The techniques 
and the strategy will be governed by 
the facts and circumstances of each 
case. The best writers, like the best 
artists and the best generals, will 
achieve their results without being 
mastered by the rules. This is true 
because nothing takes the place of 
an intelligent judgment applied to 
a given set of facts. Were it other- 
wise, writing would be reduced to 
a drill-book exercise instead of the 
art that it is. 

In conclusion, we can smile at old 
Ben Franklin’s verse: 

If you would not be forgotten, 

As soon as you are dead and rotten, 

Either write things worth reading, 

Or do things worth the writing. 
Writing is one of the few means by 
which we can respond to that innate 
desire we all have to be remembered. 
An art is best taught by example. 
Yet, lest we become mere imitators 
we must keep in mind Holmes’ ad- 
monition: “The best style that a 
man can hope for is a free, uncon 
scious expression of his own spon 
taneity, not an echo of some one 
else. Therefore, although one can 
learn by reading, the help is only 
indirect.’’4? 

If we are to leave behind some- 
thing worth reading, we shall do 
well to analyze and emulate the best 
work of the best writers we know. 
Perhaps in that way we may leave 
some spark of inspiration to those 
who come after us, so well written 
that they shall not willingly let it 
die. That is immortality! 


35. Ibid. 
36. Emerson, Essay, Spiritual Laws 
37. The Complete Works of Horace, edited by 


C. J. Kraemer, Jr. (New York: Modern Library 
1936}, page 39. 

38. Homes-Pollock Letters (Cambridge: Harvard 
University Press, 1946), Volume 1; page 17; see 
Bowen, Yankee from Olympus (Boston: Little 
Brown & Company, 1944) pages 283-284 

39. Emerson, Essay on Spiritual Laws 

40. Homes-Pollock Letters, Volume ||, page 211 

413. Law and Literature in Selected Writings 


page 356. 
42. Justice Holmes to Dr. Wu, October 7, 1923 
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Antitrust Treble-Damage Suits: 


The Government's Chief Aid in 


by Benjamin Wham - of the Illinois Bar (Chicago) 


"= Mr. Wham writes in opposition to what he calls a ‘determined although 
almost secret battle’’ to limit the provisions in the Sherman Act and the Clayton 
Act providing mandatory treble damages in private antitrust cases. He points 
out that such antitrust suits are long and costly legal wars and that the treble- 
damage provision is needed to make it worth the effort of the private citizen to 


bring suit against a violator. 





=" A determined, although almost se- 
cret, battle for high stakes is being 
waged in Congress to amend the 
provisions in the antitrust acts for 
mandatory treble damages in private 
suits in a desperate attempt to limit 
recovery to compensatory damages 
with certain provisos.! 

The provisions for treble damages 
appear in Section 7 of the Sherman 
Act of 1890 and Section 4 of the 
Clayton Act of 1914. They provide 
that a person injured in his business 
or property by any other person or 
corporation because of violation of 
the antitrust acts shall recover three 
told the damages sustained, the costs 
of suit and a reasonable attorney’s 
lee. 

The chief reason for the inclusion 
of these provisions was to induce 
private plaintiffs to bring these suits 
as an aid to the Government in the 
enforcement of the antitrust laws. 
This incentive was needed because 
these suits are long, involved, ardu- 
ous and expensive and often endan- 
ger the business lives of plaintiffs. 
Individual plaintiffs and individual 


lawyers are frequently pitted against 
a multi-million dollar industry rep 
resented by the largest and most 
skillful law firms; and the unsuccess- 
ful plaintiff becomes subject to the 
recriminations of an irate industry 
which could even result in putting 
him out of business. Because of these 
hazards, even with the incentive of 
treble damages, very few suits were 
filed under the Sherman Act. As it 
was patently impossible for the Gov- 
ernment single-handed to police all 
industry in the enforcement of the 
antitrust laws, it became necessary 
to strengthen the provisions for pri- 
vate treble-damage suits. 
Accordingly, Section 5 was added 
to the Clayton Act of 1914 to enable 
the private litigant to use a govern- 
ment judgment or decree to prove 
a prima facie case of conspiracy. Sec- 
tion 5 also tolled the statute of limi- 
tations during the pendency of the 
Government's suit. Additional help 
was given plaintiffs in the prepara- 
tion of their cases by the improved 
discovery provisions of the Federal 
Rules of Civil Procedure of 1938. 


Enforcement 


\ further incentive has been given 
to plaintiffs by tax rulings to the 
effect that two thirds of the recovery, 
whether by settlement or judgment, 
is a penalty and not income and not 
subject to income tax.” If plaintiffs 
were forced to advance attorney's 
fees and costs over many years and 
then pay taxes on the full recovery 
in one year, they would have hardly 


enough left to make the gamble 
worth while. 
Another almost insurmountable 


difficulty 
these suits was how to prove dam- 


confronting plaintiffs in 


ages. It was impossible for the plain- 
tiff to compare the plaintiff's earn- 
ings in an open market with its 
earnings while operating under the 
alleged conspiracy because the de- 
fendants had destroyed tk e open mar- 
ket. The Supreme Court in Bigelow 
v. R.K.O. in 1946 greatly simplified 
this problem. In that case the trial 
court permitted the plaintiff to rely 
on inferential and comparative evi- 
dence and the Supreme Court sus- 
tained on the ground that the wrong- 
doer should bear the risk of the un- 
certainty which his wrong had cre- 
ated. 

As a result of these aids treble- 

1. H. R. 4597, 83d Congress 

2. Commissioner of Internal Revenue v. Gold 
man Theatres and Same v. Glenshaw Glass, 211 


F. 2d 928. (3d Cir. 1954) 
3. 327 U.S. 25). 
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Antitrust Treble-Damage Suits 


damage suits have increased and a 
rew have resulted in substantial re- 
coveries. 

These suits have had a salutary 
effect in inducing compliance with 
the antitrust laws. Former Assistant 
Attorney General Graham H. Mor- 
ison, who was in charge of the An- 
titrust Division, testified that with- 
out private suits Antitrust Division 
appropriations would have to be 
more than quadrupled to plug the 
gap.* Present Assistant Attorney Gen- 
eral Stanley N. Barnes, in charge of 
the Antitrust Division, has recently 
pointed out the deterrent effect of 
treble damages as reflected in the 
number of consent decrees. Section 
5 of the Clayton Act exempts con- 
sent decrees entered before evidence 
is taken from use by private litigants 
as prima facie evidence of conspira- 
cy. Judge Barnes quotes with ap- 
proval statistics showing that two 
thirds of the consent decrees are en- 
tered prior to the taking of testi 
mony.® 

Patently the fear of such suits is a 
powerful deterrent; a fine of $5,000 
can be shrugged off, but a large 
judgment takes the profit out of the 
illegal venture. This no doubt is the 
major incentive for the continuing 
effort to do away with mandatory 
treble damages. 


Treble Damages as 
an Incentive to Plaintiffs 
Proponents of the change say that 
treble damages are no longer needed 
as an incentive to plaintiffs. They 
cite the use of government decrees 
to establish a prima facie case of 
conspiracy. They point to improve- 
ments in procedural laws and rules. 
They emphasize the greater ease in 
proving damages following the Bige- 
low case. The most recent argument 
is that antitrust laws are uncertain 
and it is difficult to avoid violating 
the law even with the best of inten- 
tions, and it is therefore unjust to 
subject violators to treble damages 
for what may be an innocent viola- 
tion. They say this penalty should 
be imposed only for willful viola- 
tions.® 

They also seek to limit these suits 
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by a federal statute of limitations. 
At present they are governed by 
state statutes, under the doctrine of 
the Erie case, subject to being tolled 
by Section 5 of the Clayton Act as 
above. 

It may be said in reply that the 
argument as to the ease of recovery 
is like the report of Mark Twain's 
death, greatly exaggerated. To be 
sure there are some large judgments. 
That is true also in the personal 
field. 


have been most successful against 


injury Treble-damage suits 
the movie industry which is the 


strongest advocate of the amend- 
ment. As one plaintiff's attorney said 
“They have lost so they want to 
change the rules”. However, more 
recently, it would appear that the 
tide has turned. Theatre Enterprises 
19547 points the 
way to defend against 


v. Paramount in 
these suits. 
There is nothing novel in the law 
in that case as Section 5 of the Clay- 
ton Act only provides that govern- 
ment decrees are “prima facie” evi- 
dence of conspiracy. The new fea- 
ture was that the defense successfully 
rebutted this prima facie case before 
the jury. 

In contrast to the movie industry, 
litigation in other industries has gen- 
erally failed. Thus in the oil indus- 
try, following the government decree 
of 1940, over forty private treble- 
damage suits were filed against oil 
companies. These were generally 
unsuccessful. The same may be said 
of suits in the automobile field. Fol- 
lowing the criminal conviction of 
General Motors and its financing 
subsidiary in 1941, a flurry of pri- 
vate suits were filed but were uni- 
formly unsuccessful. In the seven 
suits against General Motors, for ex- 
ample, only four plaintiffs reached 
juries. The one plaintiff jury verdict 
was reversed by the Supreme Court, 
but no subsequent action has oc- 
curred.§ 

In a compilation in the Yale Law 
Journal’ it appears that 25 per cent 
of all actions are eventually settled 
out of court. It is stated that movie 
litigation is excluded from this com- 
pilation to avoid duplication of re- 


plies, but it is understood that a 
higher percentage of settlements is 
made of movie cases. 

Proponents of the proposed change 
to compensatory damages with dis- 
cretionary treble damages to be as- 
sessed by the court only for willful 
violation of the antitrust laws appear 
to this writer to be somewhat disin- 
genuous in their arguments to the 
congressional committees. They fail 
to point out that when discretion is 
left to the courts, judges seldom 
assess more than actual damages, 
and that only the incentive of treble 
damages induces the filing of most 
cases. As stated, it is the additional 
two-thirds recovered as a_ penalty, 
free from income tax, that makes 
these suits financially worthwhile to 
plaintiffs. 

They also fail to point out the 
body blow this amendment would 
deal to the deterrent effect of the 
present law. The difference between 
single and treble damages would not 
only reduce the deterrent effect on 
violations but would undoubtedly 
greatly reduce the number of con- 
sent decrees now obtained in large 
part prior to the taking of evidence 
because of fear of the use of a de- 
cree entered after evidence to estab- 
lish a prima facie case of conspiracy. 
They also fail to acknowledge that 
antitrust laws are becoming less un- 
certain with each court and com- 
mission decision, and that the De- 
partment of Justice and the Federal 
Trade Commission have an enlight- 
ened approach designed to clarify 
the law by conference and otherwise. 

It is therefore difficult to under- 
stand why, after the provisions for 
mandatory treble damages have had 
the determined support tor many 
officials who 
were charged with enforcement of 
the antitrust laws, the present Attor- 


years of government 


ney General has informed the con- 
gressional committee that the Justice 





4. Hearings on H. R. 3408, 82d Cong. Ist Sess., 
42 (1951). 

5. Proceedings at the spring, 1954, meeting of 
the Section of Antitrust Law. 

6. See hearings on H. R. 4597, supra. 

7. 98 L. ed. 197. 

8. 61 Yole L. Jour., June-July, 1952, 1010, at 
1046 ef seq 

9. Idem. at 1065. 
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Department will not oppose this 
change.'® On the other hand, it is 
heartening to note that Edward F. 
Howrey, Chairman of the Federal 
Trade Commission, has stated to the 
congressional committee that: 

The Commission believes that the 
present mandatory _ triple-damage 


provision of the Clayton Act is a 
deterrent to violations of the anti- 


Aid Needed To Achieve Long-Range Plans 


® The American Bar Foundation’s 
nationwide fund-raising campaign 
which teamed 329 lawyer-directors 
for the states and territories (and an 
unknown, but doubtlessly impres- 
sive, number of workers at the local 
level) has gone through a significant 
transition. 

The “bricks and mortar” have 
been provided for the American Bar 
Center. The Association’s new home 
and national research center today 
is in operation. Paying for that oper- 
ation, and building a reserve for the 
future, might be called development. 
And _ that’s 
brought us. 


where transition has 

Victory for the capital building 
fund campaign came, of course, on 
August 
Maurice Morris, of Washington, D. 


16 when the late George 


C., stood before the opening session 
of the House of Delegates, convened 
for the American Bar Association’s 
annual meeting, 
“We're up. We're over. We're in. 
His words brought the House to its 


and announced: 


” 


feet in acclamation of a spectacular 
$1,500,000 achievement. 

Today, the fund stands at better 
than $1,575,000—105 per cent of the 
national quota. 

When the outgoing Finance Com- 
mittee of the Foundation held a se- 
ries of meetings at the time of the 
dedication of the American Bar Cen- 
ter, it was not for purposes of mutual 
congratulation. Amid expressions of 
gratitude to the twenty-two states 
and one territory that had completed 
their fund-raising assignments, there 
hung this question: What yet can be 
expected of jurisdictions that thus 
far have fallen short of their quotas? 


trust laws. The proposed amendment 
may operate to lessen the salutary 
effects of the present provision by 
reducing, on the one hand, the in- 
centive to those who are damaged 
by law violations to incur the risks 
of suit therefor, and by removing, 
on the other hand, the certainty of 
punitive damages to the violator in 
the event suit is successfully main- 
tained against him. Therefore, un 
less there is compelling public need 


Quotas are arbitrary things. They al- 
so are stubborn facts. Apportionment 
of quotas among the states gave the 
campaign a common denominator. 
The twenty-three that excelled 
brought in a total surplus over their 
combined quotas of approximately 
$225,000—more than enough to pro- 
vide the margin for victory. Never- 
theless, it was the Committee’s posi- 
tion that quota achievement as an 
end in itself was desirable. 

Nine states, it was noted, hovered 
close to their dollar goals. If they and 
the other state organizations below 
quota were offered an extension of 
time, perhaps they would become 
winners, too. Consequently, the Com- 
mittee urged that closing of the cam- 
paign be delayed, until the mid-year 
meeting in February, for the fund- 
raising organizations as now consti- 
tuted. 

Meanwhile, long-range plans for 
development are evolving under the 
stewardship of the “new” Finance 
Committee appointed by President 
Loyd Wright. Comprised of men of 
outstanding legal stature and bril- 
liant 
fund-raising, the Committee includes 
Roy A. Bronson, of San Francisco; 
E. Smythe Gambrell, of Atlanta; 
James L. Shepherd, Jr., of Houston; 
Harold J. Gallagher, of New York; 
Telford B. Orbison, of New Albany, 
Indiana; and George E. Brand, of 


“firing-line” experience in 


Detroit. 

The emphasis now, of course, lies 
on development of the American 
Bar Center's basic research activity. 
To finance this, the Foundation con- 
tinues to be “hungry”. 


Meanwhile, the current tax year 





Antitrust Treble-Damage Suits 


for the proposed amendment, of 
which we are presently unaware, we 
do not favor its enactment.!! 


10. Hearings on H. R. 4597 above, May 26, 1953, 
page 59. We are informed this attitude foreshad- 
ows an early report adverse to mandatory treble 
damages by the Attorney General's National 
Committee To Study the Antitrust Laws—a commit- 
tee which includes in its membership most of the 
witnesses who testified against mandatory treble 
damages at the above hearings. 

11. Idem. page 58. 


is drawing to a close with several 
thousand Association members un- 
listed on the Committee's roll of con- 
tributors. In the Association’s own 
membership remains a potential of 
support for state campaign organi- 
zations short of quota. And where 
we have overlooked natural friends 
of the 
members, elements in the business 


profession—non-Assoc iation 


community, families of departed law- 
yers whose memories should be per- 
petuated, organizations interested in 
the immense good that will stem 
from our national research center— 
each of these sources must “be asked” 
before the job of financing the Amer- 
can Bar Center can be truly said to 
be completed. 

These, then, are the jurisdictions 
to which the American Bar Founda- 
tion continues to look for aid in the 
transitional phase of development 
finance (shown with original quota 
in parentheses): Alabama _ ($16,- 
485), California ($110,803), District 
of Columbia ($45,840), lowa ($25,- 
290), Louisiana ($23,205), Mary- 
land ($21,459), Mississippi ($6,848), 
Rhode Island ($8,085), Utah ($6,- 
975). 

Also, Missouri ($40,365), Tennes- 
see ($24,960), Pennsylvania ($89,- 
745), Washington ($26,910), Philip- 
pine Islands ($660), Massachusetts 
($48,030), Kansas ($17,280), Ore- 
gon ($16,230), Alaska ($1,440), Flo- 
rida ($31,215), Colorado ($15,810), 
Virginia ($25,230), Nebraska ($15,- 
060), South Carolina ($11,325), 
Kentucky ($19,305), Connecticut 
($24,660), Nevada ($4,230), Maine 
($6,945), New Jersey ($52,275), 
Puerto Rico ($3,390), and North 
Carolina ($22,905). 
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® Religio Juridici 


There went out a decree from Caesar Augustus that 
all the world should be taxed. Perhaps much of the 
money collected found its way to Rome as_ tribute. 
Perhaps much of it lined the pockets of publicans to 
whom the right of collection had been farmed out. 
Nevertheless where the Roman tax was levied the Ro- 
man peace descended. There is a tradition that, soon 
after the decree went out, the doors of the Temple of 
Janus, for the first time in recorded history, closed be- 
cause nowhere in the world was war being waged. 
Caesar's universal peace was short lived and God's 
universal good will has never come into being, but 
mankind still strives for them. We lawyers have a noble 
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part in that task even though we do not profess to work 
for the spread of the golden rule. That has been left 
for another great profession. Our part is the humble 
but more essential one of seeing that men render unto 
Caesar that which is Caesar’s. Until a man will do his 
duty to society there is little hope that he will go the 
extra mile and love his neighbor as himself. 

At this season, as men, we find enkindled in our 
hearts the hope that all mankind will learn to go the 
extra mile but, as lawyers, we know that mankind must 
first do justice and that it is our duty to see that jus- 
tice is done. We need not pretend that we rank with the 
inspired religious leaders. The gift that is theirs has not 
been vouchsafed us. Our mundane goal is far below 
their high spiritual aim. We may rightfully glory, 
though, in the place that we do have in the scheme of 
things. Even those of us who do no more than see that 
Caesar’s taxes are levied and collected without respect 
of persons are taking our modest part in man’s glorious 
quest of justice that reached its first great attainment 
in the Roman law. That law both in content and en- 
forcement was in many ways imperfect under our stand- 
ards, but it was order, and order imposed by law and 
not by the capricious will of a tyrant. 

When Caracalla asked the great judge Papinian to 
address the Senate in defense of Caracalla’s murder of 
his brother, Papinian replied “Parricide is not so easy 
to defend as to commit” and lost his life for it. That 
same Papinian for a time held sessions of his high court 
in York, England. Of those sessions a legal historian 
has said that it was rather as if the Judicial Committee 
of the Privy Council were to sit at Uganda. It was in 
that “Uganda” that the seed of Papinian’s noble stand 
for the supremacy of law eventually flowered with 
Coke's defiant declaration to his sovereign that when 
a case came before him he would do what became him 
as a judge. That too is our heritage, and we may justly 
feel the thrill of fellowship with Coke at such times as 
when in some so-called petty criminal case the court on 
our motion suppresses evidence obtained by illegal 
search. Our work itself may be earthy, but its purpose 
is closely akin to the divine. Inspired by that conviction 
we can take joy in what we have done and draw new 
strength to do still more in the struggle for justice and 
order between man and man. 

Nineteen and a half centuries ago men were taught 
that they should govern themselves by brotherly love. 
Let it never be said that that ideal failed of reality be- 
cause men could not even learn to govern themselves by 
law. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young - Editor-in-Charge 








The Assembly, the Tribunal and World Court 


® In 1953 the employment of a num- 
ber of United Nations employees 
of American nationality, who had 
declined to answer questions before 
a federal grand jury and a congres- 
sional committee investigating com- 
munist activities and subversion, 
was terminated by the Secretary-Gen- 
eral. Several of those dismissed ap- 
pealed against this action to the U.N. 
Administrative Tribunal, alleging a 
breach of their employment con- 
tracts. In decisions handed down on 
1953, the Tribunal 


found eleven of the claims well- 


September 1, 


founded, ordering compensation in 


seven cases and reinstatement in 


four. When the Secretary-General 
subsequently declined to reinstate 
the four, as it was within his discre- 
tion to do, they also were awarded 
compensation. 

The awards ordered by the Tri- 
bunal in the eleven cases came to a 
total of $179,420. At the session of 
the U.N. General Assembly in the 
fall of 1953, an item covering this 
sum was included in the supplemen- 
tary financial estimates submitted 
Secretary-General to the 
Fifth (Administrative 
and Budgetary) This 
touched off an extensive debate on 


by the 
Assembly's 
Committee. 


the propriety of such payments un- 
der the circumstances. Eventually 
te Assembly decided, by a vote of 
forty-one to six with fifteen absten- 
tions, to seek an advisory opinion 
from the International Court of Jus- 
tice on the legal issues involved. In 
the meantime the item of $179,420 
was removed from the supplemen- 
tary estimates. 

The questions thus submitted to 
the Court, in accordance with Ar- 
ticle 96(1) of the Charter, were 
finally formulated as follows in the 
resolution adopted by the Assembly 


on December 9, 1953: 


(1) Having regard to the Statute of 
the United Nations Administrative 
Tribunal and to any other relevant 
instruments and to the relevant rec 
ords, has the General Assembly the 
right on any grounds to refuse to give 
effect to an award of compensation 
made by that Tribunal in favour of a 
staff member of the United Nations 
whose contract of service has been 
terminated without his assent? 

(2) If the answer given by the Court 
to question (1) is in the affirmative, 
what are the principal grounds upon 
which the General Assembly could 
lawfully exercise such a right? 


In conformity with the practice of 
the Court, an opportunity was af- 
forded to all interested states and to 
the International Labor Organiza 
tion to submit to it statements on 
the subject. Fourteen states and the 
ILO presented written statements. 
In addition, the Court heard oral 
statements in June, 1954, from rep- 
resentatives of the Secretary-General, 
the United States, France, Greece, 
Great Britain and the Netherlands. 

The Court delivered its advisory 
opinion on July 13, 1954, with twelve 
judges sitting.' By a vote of nine to 
three, it held that the first question 
should be answered in the negative, 
and that the second question there 
fore did not fall to be considered. 
Judge Winiarski (Poland) delivered 
a separate concurring opinion. 
Judges Alvarez (Chile), Hackworth 
(Bra- 
zil) dissented, each filing a separate 


(U.S.A.), and Levi Carneiro 


statement of his views. 

In the majority opinion, it was 
noted that the Administrative Tri- 
bunal had been established in 1949 
by action of the General Assembly. 
Its statute provided that none of its 
members could be dismissed by the 
Assembly unless the other members 
unanimously agreed on his unsuit- 
ability for further service. To it com- 
petence was given 


to hear and pass judgment upon ap- 
plications alleging non-observance of 
contracts of employment of staff mem- 
bers of the Secretariat of the United 
Nations or of the terms of appoint 
ment of such staff members, 

and its judgments were declared to 
be final and without appeal. 

In the light of such provisions, the 
Court concluded that the Tribunal 
was a judicial body, not merely an 
advisory panel. As such, in accord- 
ance with “a well-established and 
generally recognized principle of 
law’, its judgments were res judicata 
and had binding force on the parties 
thereto. The parties in matters be- 
fore the Tribunal were the staff 
member concerned on the one hand, 
and the United Nations Organiza- 
tion, represented by the Secretary- 
General, on the other. A final judg- 
ment by the Tribunal, adverse to 
the contentions of the Secretary-Gen- 
eral, therefore created a legal obliga- 
tion binding on the organization, 
by which the General Assembly, as 
an organ of the organization, must 
also be bound. 

The Court's opinion readily ad- 
mitted that the Assembly, in framing 
the Statute of the Tribunal, might 
have established some form of con- 
trol or review over the Tribunal’s 
decisions; indeed, by amendment of 
the Statute it might still do so with 
respect to any future proceedings. 
The Assembly, however, had delib- 
erately chosen to make the Tribu- 
nal’s awards final, and so they must 
be held. The Court's opinion would 
seem to imply that this would be 
the case even if the Tribunal acted 
with obvious impropriety or ultra 
vires, although there was no sugges- 
tion from any source that such had 
been the situation in fact. The Court 
also observed, by way of caveat, that 
if the Assembly should contemplate 
some provision in the future for the 
review of the Tribunal’s awards by 
some other organ, the Assembly itself 
could hardly discharge such a judi- 
cial function in view of its composi- 
tion and other functions. 

Having dealt thus with the affirma- 
tive reasoning leading to its conclu- 
sion, the Court went on to consider 


1. L.C.J. Reports (1954) page 47. 
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whether this was affected by any of 
the various contentions advanced in 
favor of the Assembly’s power to 
refuse to give effect to awards of the 
Tribunal. It found little difficulty 
in disposing of doubts cast upon the 
organization's power to create an ad- 
ministrative tribunal or upon the As- 
sembly as the appropriate organ to 
exercise the power. Nor was it im- 
pressed by the argument that the 
Assembly’s financial powers to con- 
sider and approve the budget could 
not be restricted by requirements to 
pay compensation imposed by an- 
other body, U.N. expenditures, the 
Court pointed out, included many 
items for obligations already in- 
curred, and insofar as these obliga- 
tions were legally binding on the 
organization (as the ‘Tribunal’s 
awards had been found to be), the 
Assembly “has no alternative but to 
honour these engagements”. 

The most substantial, perhaps, of 
the opposing arguments—and one 
stressed by Judge Hackworth in his 
dissenting opinion—was that the Tri 


The Development of International Law 


bunal was a subsidiary or subordi- 
nate organ, and that its judgments 
therefore could not bind the superior 
The 


organ which had created it. 
question has some analogy to the 
perennial riddle of the power of a 
sovereign to bind himself; Judge 
Alvarez, indeed, in his dissent char- 
acterized the Assembly as having 
“supreme power” and as “sover- 
eign”. The majority, however, took 
a different view: 


It has been argued that an author- 
ity exercising a power to make regu- 
lations is inherently incapable of 
creating a subordinate body competent 
to make decisions binding its creator. 
There can be no doubt that the Ad- 
ministrative Tribunal is subordinate 
in the sense that the General Assembly 
can abolish the Tribunal by repealing 
the Statute, that it can amend the 
Statute and provide for review of the 
future decisions of the Tribunal and 
that it can amend the Staff Regula- 
tions and make new ones. There is 
no lack of power to deal effectively 
with any problem that may arise. But 
the contention that the General As- 
sembly is inherently incapable of 
creating a tribunal competent to make 


decisions binding on itself cannot be 
accepted, It cannot be justified by 
analogy to national laws, for it is 
common practice in national legisla- 
tures to create courts with the capacity 
to render decisions legally binding on 
the legislatures which brought them 
into being. 

The question cannot be determined 
on the basis of the description of the 
relationship between the General As- 
sembly and the Tribunal, that is, by 
considering whether the Tribunal is to 
be regarded as a subsidiary, a subordi- 
nate, or a secondary organ, or on the 
basis of the fact that it was established 
by the General Assembly. It depends 
on the intention of the General As- 
sembly in establishing the Tribunal, 
and on the nature of the functions 
conferred upon it by its Statute. An 
examination of the language of the 
Statute of the Administrative Tribunal 
has shon that the General Assembly 
intendeu to establish a judicial body; 
moreover, it had the legal capacity 
under the Charter to do so. 


The Court’s answer to the ques- 
tion posed is clear. But at the time of 
writing it remains to be seen what 
position the Assembly will take on 
the matter, in the light of this opin 
ion, at its session this fall. 
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Have You Mailed in Your Group Life 


Insurance Plan Reply Card? 


Within the last month preliminary information was mailed to every member of the American Bar Associ- 
ation about the proposed Group Life Insurance Plan for members up to age 56. 


Enclosed was a stamped reply card in which the member was asked to indicate merely his date of birth and 
whether he was interested in obtaining further facts about the plan. 


The reply card is NOT an application and does NOT commit the member to participate in the plan. The 
information on the reply card is needed merely to develop the basis for a group contract and to determine the 


If you have not already mailed in the reply card you are requested to do so at once. Your cooperation in 
this respect is essential to the success of the Plan. 


If you have misplaced the reply card, and are interested in obtaining more information about the Group In- 
surance Plan, forward the following information by letter or postal card: 


(Month) (Day) 


Send this information to: 


Special Committee on Group Insurance 


P. O. Box 7768 


Chicago 80, Illinois 
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The Legal System of Israel: 


by Daniel Jacobson + of the Israeli Bar 


® The creation of a new nation necessarily implies the creation of a new legal 


system. The infant State of Israel was faced with the problem of composing the 


judicial and legal differences of a people separated and scattered for nearly 


two thousand years. Mr. Jacobson's article is an account of how the basic law 


of Israel is being built. 





®" The Government Organization 
and Law Ordinance of 1948 was 
enacted by the Provisional State 
Council on May 21, 1948. This was 
the first act of legislation passed by 
the Provisional State Council which 
was empowered to legislate for Israel 
by virtue of the Proclamation dated 
May 14, 1948, regarding the estab- 
lishment of the State of Israel. 

The above ordinance is often re- 
ferred to as the “small constitution”. 
Section 11] thereof provides that the 
law of Palestine in force on May 14, 
1948, should continue in force inso- 
far as it is not repugnant to the or- 
dinance or future laws promulgated 
in Israel, and subject to the changes 
resulting from the establishment of 
the new state. 

This is no doubt a typical case of 
state succession, and we must now 
turn to find out what was the law of 
Palestine which was adopted by the 
new state upon its recent establish- 
ment. 

The Constitution of Palestine is 
embodied in the Palestine Order-in- 
Council of 1922. The Order-in-Coun- 
cil was made by His Britannic Maj- 
esty according to English law after 
the Allied Powers had selected Brit- 


ain as the mandatory for Palestine. 
The Order-in-Council was made at 
the Court at Buckingham Palace on 
August 10, 1922, and was subsequent- 
ly amended several times, the last 
amendment being made in 1947. 

Part V of the Order-in-Council is 
headed “Judiciary”, and the mar- 
ginal note to Article 46 reads: “Law 
to be applied”. This latter article is 
the cornerstone of the law of Pales- 
tine, and no doubt it ought to be 
quoted here in extenso. It reads as 
follows: 


46. The jurisdiction of the Civil 
Courts shall be exercised in con- 
formity with the Ottoman Law in 
force in Palestine on Ist November, 
1914, and such later Ottoman Laws 
as have been or may be declared to 
be in force by Public Notice, and 
such Orders in Council, Ordinances 
and Regulations as are in force in 
Palestine at the date of the com- 
mencement of this Order, or may 
hereafter be applied or enacted; 
and subject thereto, and so far as 
the same shall not extend or apply, 
shall be exercised in conformity with 
the substance of the common law, 
and the doctrines of equity in force 
in England, and with the powers 
vested in and according to the pro- 
cedure and practice observed by or 
before Courts of Justice and Justices 
of the Peace in England, according 















































Daniel Jacobson 





to their respective jurisdictions and 
authorities at that date, save in so 
far as the said powers, procedure 
and practice may have been or may 
hereafter be modified, amended or 
replaced by any other provisions. 

Provided always that the said 
common law and doctrines of equity 
shall be in force in Palestine so far 
only as the circumstances of Pales- 
tine and its inhabitants and the lim- 
its of His Majesty's jurisdiction per- 
mit and subject to such qualifica- 
tion as local circumstances render 
necessary. 


It should be noted that Article 46 
has in no way been altered or 
amended. Reading this article one 
immediately sees that the law of 
Palestine is composed of Ottoman 
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The Legal System of Israel 


and English law. Furthermore, Otto- 
man law was first based on Islamic 
principles; later, however, Ottoman 
commercial laws, which were enacted 
in the second half of the nineteenth 
century, followed French law. There 
was thus a variety of laws applicable, 
which sometimes caused confusion, 
especially in connection with the 
phrase “and so far as the same shall 
not extend or apply”, which appears 
in Article 46. 

An interesting and most important 
point which thus results from Article 
46 is that there can never be any 


lacuna in the law of Palestine; for 
English common law is deemed to 
provide for and cover all cases and 
situations. As it was said in the judg- 
ment of the Privy Council in an ap- 
peal from the Supreme Court of Pal- 
estine (P.C.A. 1/35, 2 P.L.R. 390, 
394), “their Lordships think there 
can be no doubt that the provisions 
of the Order in Council do enrich 
the jurisdiction of the Courts in Pal- 
estine with all the forms and proced- 
ure and all the different remedies 
that are granted in England in com- 
mon law and equity”. 

During the duration of the man- 
date many ordinances were enacted, 
and the bulk of Ottoman laws ceased 
to have effect in Palestine. However, 
the Mejelle (the Ottoman Civil 
Code), the Ottoman land laws and 
some articles of the Ottoman Law of 
Procedure and Commercial Code 
are still in force in Israel today. The 
Palestine ordinances, one should ob- 
serve, are modeled upon and follow 
English common law, equity and 
statutes. 

As regards the civil courts, to 
which alone Article 46 refers, one 
should add that when the amount 
or value in dispute exceeded five 
hundred pounds an appeal lay from 
the Supreme Court of Palestine to 
the Privy Council. Such appeals 
have, of course, been abolished upon 
the establishment of the State of 
Israel. 

In addition to the civil courts, the 
Palestine Order-in-Council also rec- 
ognizes the Moslem religious courts, 
the Rabbinical courts of the Jewish 
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community and the courts of the 
Christian 
spectively. All these courts have juris- 


several communities re- 
diction in matters of personal status 
and in matters of religious endow- 
ments. Each of such courts has jur- 
isdiction over members of its com- 
munity; in some matters exclusive 
jurisdiction, and. in other matters 
jurisdiction only where all parties 
give their consent thereto. The var- 
ious religious courts adopt and fol- 
low their respective laws. 

Conflicts of laws and of jurisdic- 
tions are, consequently, not infre- 
quent. In parenthesis, | would add 
that the judges and advocates of this 
their legal 
training in many lands and under 


country have received 


different systems. One can_ thus 
easily understand that there are var- 
ious approaches to legal principles 
in Israel. One may, perhaps, say 
that the law is in a melting pot will- 
ing to accept the best principles of 
the different legal systems. In this 
way, almost unintentionally, the 
science of comparative law is being 
gradually developed. 

Yo illustrate the last point with 
reference to American law, I would 
refer to two recent cases in the Su- 
preme Court of Israel. In Criminal 
Appeal 112/50, the Court had to in- 
terpret the term “discrimination”. 
In the judgment reference was made 
to Volume 14 of the Encyclopedia 
(New York, 
1948), and also to two American 
cases: Quaker City Cab Co. v. Com- 
monwealth of Pennsylvania; 48 S. Ct. 
553, 556; Lindsley v. National Car- 
bonic Gas Co., 31 S. Ct. 338 (1911.) 

In High Court 177/50 the main 
point to be determined was the effect 


of the Social Sciences 


of a pardon. From the United States 
Constitution the court quoted the 
power vested in the President (to 
grant reprieves and pardons for of- 
fenses against the United States), 
and the court also quoted from the 
judgments of Chief Justice Taft in 
Ex parte Grossman, 45 S. Ct. 332 
(1925), and of Justice Field in Ex 
parte Garland (1867). 

In Volume 5 of the Israel Supreme 
Court Reports (Psakim) one ean find 


nine judgments of courts in the 
United States referred to as persua- 
sive authorities and relied upon by 
the judges of Israel. 

Special refererce should be made 
to the revival of the great and old 
Hebrew laws and authorities. The 
Talmud and the various commen- 
taries and interpretations of many 
learned Jewish authors provide a vast 
source of law covering a large field. 
With the revival of the Hebrew lan- 
guage many of these old books are 
brought back to daily life, and one 
is amazed at the practical approach 
to various problems, and the wis- 
dom, acumen and understanding of 
our forefathers centuries ago. 

In 1952 the Ministry of Justice 
and the Harvard Law School estab- 
lished a program of research in order 
to aid the Government of Israel in 
its great task of drafting modern leg- 
islation on various subjects. I worked 
on this project at Harvard during 
1952-1953, and 
it is hoped that this interesting co- 


the academic year 


operation has already served a useful 
purpose. 

The Ministry of Justice has ap- 
pointed also several committees 
whose task it is to study various 
branches of law and recommend re- 
forms or codifications where neces- 
sary. These committees are now at 
work and it is still too early to say 
what the result of their efforts will 
be. 

However, one can say with reason- 
able certainty that the new Israel 
laws follow Anglo-American law. 
This is clearly proved if one exam- 
ines the two new major bills: The 
Succession Bill and the 
Bill. 

The law of the State of Israel has 
probably not yet been finally mould- 
ed. There is as yet no real constitu- 


Evidence 


tion, and it is unlikely that a consti- 
tution will shortly be adopted. But 
one can boast that the law is as 
reasonably certain as in England and 
the United States and the courts, 
imbued with the spirit of the law, 
adjudicate impartially between all 
litigants and constantly seek the 
path of righteousness. 
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The Lawyer and Capitalism: 


Part Il 










by William J. Palmer - Judge of the Superior Court of Los Angeles County, California 


® In this issue, the Journal presents the second half of Judge Palmer's analysis 


of the struggle between the men of the free world and the overlords of 


Communism. The first part appeared in our November issue. 





Vil 

A fifth fraud of communism is its 
promise to produce a classless soci- 
ety. It is extremely doubtful that 
anyone at the core of a communist 
movement or government believes 
in this promise or intends that it be 
fulfilled. But it makes a seductive 
delusion for the hate, envy, jealousy 
and vandalism that are the dominant 
emotions of the communist follow 
ing. 

No reason, of course, can be given 
why we should have a classless soci 
ety. We would find it difficult to im- 
agine anything more insipid or dis- 
couraging or more deteriorating to 
the human species. We might as 
well advocate a_ classless school, 
wherein all of us would remain in 
the kindergarten. Or, from cognate 
folly, we might propose classless 
trees, vegetation and animals, or as- 
sembly-line humans with no change 
in models. 

Nature herself, abhorring mono- 
tony and sameness, is the great clas- 
sifier. Although she has created by 
a process of evolution, two amazing 
facts about her creation are its infi 
nite variety and its numerous sharp 
definitions. She has made human 


beings as different as they can be 


and still have enough in common to 
be identifiable as members of the 
species. 

A classless society is an impossi- 
bility. But in a wise, cultured and 
kindly civilization, every class into 
which people naturaliy group them- 
selves by their common interests and 
skills, their kindred education, com- 
parable means, intelligence, culture 
or success, will have two doors, one 
for entrance and one for exit, nei 
ther of which will be controlled by 
heredity or autocracy. Thus the ex- 
istence of every class tells us all that 
we, too, might belong to it if we 
wish and try, if we fittingly equip 
ourselves, or if the “breaks” come 
our way as they may. And thus it is 
that under the competitive and open 
capitalism of the United States, no 
caste exists, and no class exists ex- 
cept the natural, fluid groupings of 
people, and none exists with a closed 
door. 

Compare this with the rigid, des- 
potically controlled class system of 
Russia. (Of interest: “I Escaped to 
Speak for the Enslaved”’ by Dr. Mar- 
ek S. Korowiez, Life, March | and 8, 
1954.) Her 


broadly into four classes, and no one 


people are divided 


moves trom one to the other except 


by the will of the masters. At the 
bottom are the abject slaves. Next 
above them is a class composed of 
the greater part of the population 
and who fittingly might be called 
the ordinary or the beguiled slaves. 
Not all of them are beguiled, to be 
sure, but the intention of the rulers 
is that they shall be. Give the rulers 
a few more generations in which to 
pursue their program of maleduca- 
tion, and their intention could be 
realized. Members of this class are 
allowed bits of freedom in areas in- 
volving no risk to the ruling caste 
and no loss of thought control. The 
next higher class may be called 
appropriately the preferred slaves. 
They are selected whose 
knowledge, talents, skills or unques- 
tioning loyalties are deemed neces- 
sary or of special value to the oligar- 
chy. This class includes scientists, 
engineers, entertainers, artists of 
various kinds, athletes in state train- 
ing to display the Russian prowess, 
teachers, minor government agents, 
and others of exceptional usefulness. 
Within this class itself exists a rigid 
hierarchy, and referring to it as one 


persons 


class is justified only by relativity 
and comparison. Members of this 
caste are allowed a good deal of 
freedom, paid much better than the 
beguiled slaves, and given other priv- 
ileges. An indoctrinated member of 
the class might believe that he was 
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not a slave, but he would be abrupt- 
ly disillusioned if he expressed a 
nonconforming idea. The top, most 
favored, and most highly paid class 
in the sharply defined communist 
hierarchy is composed, of course, of 
the rulers, their courtiers and en- 


tourage. 

It is true that when taking over 
a country and appropriating to 
themselves all the property of all 
the people, the communist conspir- 
ators liquidate the previously exist- 
ing bourgeoisie, always anathema- 
tized in communist ideology and 
propaganda. The captors do destroy 
the previously existing ‘classes’. But 
forthwith the old are re- 
placed by new ones, more arbitrary, 
more autocratic, more ignorant, self- 
ish, exclusive and cruel than the 


classes 


classes replaced. 
VIII 

A sixth fraud of communism is its 
promise to establish a dictatorship 
of the proletariat. This promise is 
alluring bait for simpletons; it never 
is fulfilled, nor could it be; but it 
helps the conspirators, in gaining 
control of a country’s capital assets, 
to use mob psychology and the ele- 
mental ignorance, hysteria and cru- 
elty of the mob. 

No rationale ever has been or will 
be formulated for a dictatorship of 
the proletariat. It would be equally 
absurd to advocate a dictatorship 
of seamen over the navy, of privates 
over the army, of freshmen over the 
university, or of janitors and eleva- 
tor operators over the department 
store. The term, itself, “dictatorship 
of the proletariat’, is a self-contra- 
diction. When there is more than 
one dictator, either the dictators 
must agree or one or more dictators 
disappear. In his book, What Hap- 
pens to Communists?, Michael Padev 
points out that since 1917, the fol- 
lowing Russian Soviet high officials 
have been shot as spies or traitors: 

“Nine of 11 Cabinet 
holding office in 1936. 


ministers 


“Five out of seven presidents of 
the last Central Executive Commit- 
tee. 

“Forty-three of the 53 secretaries 
of the Communist Party Central Or- 
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ganization. 

“Fifteen of 27 top Communists 
who drafted the 1936 constitution. 

“Seventy out of the 80 members 
of the Soviet War Council. 

“Three of every five marshals of 
the Soviet Army. 

“All members of Lenin's first post- 
revolution Politburo, his inner cabi- 
net of 1917—except Joseph Stalin.” 

Under communist ideology all 
citizens of a country, after the nec- 
essary liquidation of nonconformists 
has been accomplished, belong to 
the proletariat. If they were to be 
dictators over themselves, how would 
they learn what dictates they might 
agree on except by a full, free and 
secret ballot? And if they disagreed, 
how would they reconcile their dis- 
agreements except by the principle 
of majority rule? If they really pur- 
sued these methods, they would have 
a democracy, not a dictatorship. But 
such methods, of course, are not 
pursued. 

IX 

Communists and those who would 
prepare the way for them in this 
country have been badgering the 
word “profits” for decades until 
today, if the word bears a connota- 
tion of evil to naive minds, including 
some among the clergy, college stu- 
dents and faculty, we ought to be 
sympathetic and to venture not 
criticism but earnest enlightenment. 
In their efforts to innoculate this 
sinister connotation, communist con- 
spirators have practiced a seventh 
fraud upon the human mind. 

If you invest allyyour savings and 
borrowed capital, too, in a business 
venture, work sixteen hours a day to 
launch your project and carry it 
over the rugged pioneering hill, 
shoulder with your family all the 
burden and nervous strain of your 
risk and its uncertainty, finally reach 
a year when your income is greater 
than your expense, grow so you can 
provide employment for others and 
pay them good wages, you will have 
become, in communist ideology, an 
exploiter of your fellow men, your 
employees, and they will be “wage 
slaves”. This will be so because your 
business will have made profits 


(your compensation for your risk, 
worry, ability, imagination, labor, 
creation of jobs for others, and all 
your service to society). 

People whose compensation is 
called “profits” are people, too. The 
only basic and essential difference 
between profits of the business 
founder and wages of his employees 
is that the latter involve no risk of 
capital and are much more certain. 
If the profits prove to be the greater, 
that fact is an incident of the greater 
hazard and all that it has involved. 

But everyone who spends less in 
consumable goods and services than 
he receives in wages, salary, com- 
missions, royalties or by other com- 
pensation, is making a profit. From 
that profit he acquires all his capital 
assets. The wage-earner’s television 
set, electric refrigerator and automo- 
bile are profits. 

In the United States thousands of 
persons receive “wages” which are 
envied by thousands of 
owners, who receive only their prof- 
its when any are made. If one man’s 
profits seem too high, so do another 
man’s wages. These are relative mat- 
ters, and under competitive and 
open capitalism—if it is really kept 
competitive and open at all levels— 


business 


a tendency toward reasonable bal- 
ance and relationship always is at 
work. 

Every valuable thing that civiliza- 
tion has acquired is profit. Let us 
note just one example of the part 
profits play in the everyday life of us 
all: We must have food; let us use 
wheat for an example. How and 
why will anyone produce wheat for 
us? He must have at least land, seed 
and machinery. These either have 
been or can be acquired only from 
profits, someone’s profits. If not from 
this particular grower’s past profits, 
then he will anticipate his future 
profits and borrow against them to 
acquire the essentials for production. 
And if the grower of wheat does not 
make a profit, even if it were possi- 
ble for him to go on producing 
wheat for us, why should he? Why 
should he work without compensa- 
tion, which, in his case, is called 
profit? 
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In 1953 the meat-packing industry 
of our country gained a net income 
of seven-tenths of one cent on each 
dollar of sales. For each five dollars 
in sales, it kept three and one-half 
cents! In the same year, the chain 
food stores, providing a marvel of 
service, gained a net income of one- 
tenth cent on each dollar of sales. 
Not the faintest probability exists 
that these vital services ever will be 
performed so well or so cheaply in a 
society 
have been seized by a political-police 
monopoly. 


whose economic processes 


In this matter of profits, we have 
the pivotal difference between com- 
petitive and open capitalism, on the 
one hand, and monopolistic capital- 
ism, whether called socialism or com- 
munism, on the other. The purpose 
and method of open and competitive 
capitalism are to use profits, whether 
so-called, or called wages, salary, an- 
nuities, royalties, rents, dividends, re- 
tirement payments or by other name 
to make the greatest possible number 
of people independent of the state 
and independent of the charity of 
others. With human nature as it is, 
the results will fall short of perfec- 
tion, but they, nevertheless, will be 
comparatively successful and remark- 
able. Having achieved them, com- 
petitive and open capitalism then 
provides the profits, or even capital 
assets, if necessary, to care for those 
who have not reached such 
pendence, or who, 
gained it, have lost it. 

The purpose and method of com- 
munism are to deprive everyone of 
profits and thus 
wholly dependent upon the state— 
or, rather, on the few who rule and 
who call themselves the state. 


inde- 
once having 


make everyone 


Because profits are the lifeblood 
of any system of free economy, those 
who would prepare the way in this 
country for a communistic monopoly 
never miss a chance to asperse or 
belittle the genius behind all our 
profits, the American business build- 
er and executive, or to destroy or 
reduce his profits. You will find them 
lending their support to every pro- 
posal and project (sometimes as the 
originating schemers) that either 


harasses, or promises opportunity for 
the harassment of, or depreciates 
that businessman. 

The Machiavellian minds behind 
this preparing of the way appreciate 
more fully than many legislators and 
political executives the significance 
of the following facts: In a free econ- 
omy, people obtain gainful employ- 
ment through three channels: (1) 
self-employment, (2) private insti- 
tutions owned by others, and (3) 
government. Obviously, the greater 
the employment in channels | and 
2, the lighter the burden on govern- 
ment. It would seem to be apparent 
to most adult minds that a wise 
government would do everything 
within its power to encourage em- 
ployment in channels | and 2, and 
would adopt no measure or policy 
without first putting it to the test: 
What will the effect of this be on 
employment opportunities in private 
enterprise? Only profits make such 
employment possible. 

Cycles of higher and lower activity 
and their accompanying psychologi- 
cal cycles are not only inevitable in 
any sound economy but, within lim- 
its, are beneficial. It is during peri- 
ods of reduced activity that the best 
thinking, house cleaning, planning, 
and self-disciplining are done in the 
economic structure. Such periods are 
pruning times; roots are strength- 
ened and driven into new soil; and, 
following every recession and de- 
pression, the economic organism of 
a free society burgeons with renewed 
vigor and variety. But you will ob- 
serve that the first and only thing 
some persons and groups want us 
to think about when a business cycle 
enters the downward trend is not 
encourage, 
strengthen channels 1 and 2, but 
how to throw the government into 
large-scale employing business. 

The government is not a producer 
of wealth and has no money to pay 
workers, except only what it collects 
from the producers. Government is 
merely the transfer agent; it may 
create the jobs, but to pay the wages 
it takes the money from the privately 


how to support and 


owned economic structure. In so 


doing, especially if intemperate, it 
g P' ) P 


The Lawyer and Capitalism 


can start a vicious cycle. If the self- 
employed and the private employer 
of channels 1 and 2 already are 
harassed, the taking of their funds 
to pay for government jobs, the cre- 
ation of government competition 
with capital drawn from them, and 
the imposition of other burdens, can 
reduce both their capacity and their 
spirit to provide employment. (This 
possibility is not fanciful. I am only 
one person, but I have known sever- 
al instances of business closing down 
or refusing to expand because of 
the discouraging policies or practices 
of, or the atmosphere created or the 
interferences or obstructions allowed 
by, government.) As such effects 
multiply and deteriorate the econ- 
omy, those who know no method of 
solving any problem except more 
law, more government and more 
taxes, would throw the government 
further into the business of directly 
providing employment. In this way, 
as communists know, totalitarianism 
can come to America, not by choice 
of the people, but by our innocence, 
the self-seeking of candidates for, 
and holders of, public office, and by 
our being victims of the craftiness, 
hypocrisy and deception of the com- 
munist conspirators. 

It should be made known to every 
American citizen who wants to be 
free that the sine qua non of his 
freedom is profits. 


xX 
Communists have a pretty slogan 
which, no doubt, is enticing to many 
idealistic persons: “From each ac- 
cording to his ability, and to each 
according to his need.” By this slo- 
gan, they practice an eighth fraud 
upon the credulous. 

It should be clear that only God 
could fulfill such a promise, for 
aside from the necessary mechanics 
of the project, only He could search 
the minds and spirits of men, know 
the capacities of their minds and 
bodies, and thus be able to deter- 
mine their abilities and needs. Hen- 
ry David Thoreau proved that man 
really needs very little in the way of 
material goods and services. Perhaps 
that fact is what the communists 
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have in mind. Their results would 
so indicate. However, Thoreau and 
all the philosophers and ascetics who 
have proved the same point have 
had intangible, spiritual resources, 
which communism not only does not 
provide, but denies. Its materialism 
and atheism are throwbacks, placing 
it thousands of years in the rear of 
the forefront of evolution. Its doc- 
trine that man is a mere creature of 
his material environment and _ is 
molded in the image thereof has 
been proved false innumerable 
times. Mere physical environment, 
from that of poverty to that of lux- 
ury, has a sorry record in the matter 
of establishing dominance over the 
human spirit. It is when we consider 
the intangible factors in that envi- 
ronment—religious faith, prayer, in- 
telligence, love, understanding, trust, 
patience, the art of teaching, integ- 
rity, character and ambition—or the 
absence of such factors, that envi- 
rcnment challenges heredity for su- 
premacy in influencing and molding 
the human mind and character. And 
when those spiritual factors in en- 
vironment are combined with the 
same factors in heredity, the results 
can be prodigious. Let us note one 
example: 

David Dudley Field (1781-1867) , 
a graduate of Yale, was a Congrega- 
tional minister. He held two pastor- 
ates in a life of long usefulness, one 
at Haddam, Connecticut, the other 
at Stockbridge, Massachusetts. His 
wife shared his faith, wisdom and 
principles. Their restricted material 
circumstances were typically those of 
the clergy of their time and of most 
clergymen today. Their children 
were: (1) David Dudley Field, ac- 
tive member of the New York Bar 
for over fifty years, known as “The 
Father of American Legal Reform”, 
pioneer and persistent advocate of 
codification, of whom Austin Abbott 
said: ‘‘For at least a third of a cen- 
tury, David Dudley Field was the 
most commanding figure at the 
American Bar.” (2) Matthew Field, 
engineer, who built the longest sus- 
pension bridge of or before his time. 
(3) Jonathan Field, lawyer, highly 
respected leader of the Bar in Massa- 
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chusetts, who revised the statutes of 
that state. (4) Stephen J. Field, an 
early Chief Justice of the Supreme 
Court of California, and a Justice of 
the Supreme Court of the United 
States for thirty-four years and six 
months, serving longer on that court 
than any other Justice. (5) Cyrus W. 
Field, financier, railroad developer, 
one of the original projectors of the 
elevated railroad system of New 
York City, and the man who pro- 
jected, promoted, and achieved the 
laying of the first Atlantic cable. 
(6) Henry Martin Field, a distin- 
guished clergyman, editor and au- 
thor. (7) Mary, who died when but a 
young woman, and (8) Emelia Ann, 
who married a missionary and 
mothered a son who became a Jus- 
tice of the Supreme Court of the 
United States, David J. Brewer. 

Manifestly the very tenets of com- 
munism prevent it from knowing or 
providing what each _ individual 
needs. But even if we confine the 
meaning of the slogan to physical 
goods and tangible services, we are 
confronted by the necessary impli- 
cation and the fact that the few 
turgid capitalists who rule the com- 
munist state set the measure of ev- 
eryone’s needs. By the ideology of 
these overlords, the individual has 
no needs not subordinate to those 
of their golden calf, the state. 

On the other side of the equation, 
the side that reads “from each ac- 
cording to his ability’, the commu- 
nist tenets and methods again make 
performance impossible. Society nev- 
er can receive from each according 
to his ability minds and 
thoughts and bodies are controlled 
by the force and oppression of dic- 


when 


tatorship. As previously pointed out, 
the individual can find his ability 
and develop it only in freedom, in 
the self-choice of interests, oppor- 
tunities, truthful information and 
learning, and in the motivations and 
enthusiasms born of freedom. 
Napoleon, in 


“Do you know what amazes me more 


reflection wrote: 
than anything else? The impotence 
of force to organize anything. There 
are only two powers in the world- 
the spirit and the sword. In the long 


run the sword will always be con- 
quered by the spirit.” 

Real beings, men and 
women not cowed by masters, want 
more from life than their physical 


human 


needs. A social, political and eco- 
scheme that promises no 
more does not promise much. Above 
all, they want the gratifications that 


nomic 


come from independent, self-directed 
achievement and from the service of 
others through that achievement. No 
gratification comes from being com- 
pelled by tyrants to serve. The aspir- 
ing musician does not practice eight 
or more hours a day for years just 
for his physical needs. Neither for 
such a bare recompense does the 
medical student pursue the long 
grind of preparation for a great and 
necessary service to society. Open 
and competitive capitalism, rather 
than any other scheme of political 
economy, has provided the most 
widespread opportunities for, and 
has created the least interference 
with, the gaining of the finest satis- 
factions in human life. Under its 
freedom and its generous support 
of religious institutions, even if one 
wishes to be an ascetic or to seek 
Nirvana, he may do so. 

All enlightened persons, all rea- 
sonable persons, wish for the welfare 
of all peoples. They wish also that 
human society may be impregnated 
with the spirit of kindness. They do 
much to promote those ends. But 
they know that the weak, if they are 
to be helped, must be helped by the 
strong and that to destroy or prevent 
strength in individuals is to promote 
weakness generally. They know that 
no human society can be stronger, 
more resourceful, intelligent, cour- 
ageous or better informed than the 
individuals who compose it. And 
they know that unless founded on 
these truths, no so-called welfare 
state can long be a welfare state. 

Before me is a clipping from a 
dependable newspaper. It carries a 
factual story about the work of a 
charitable agency set up to help 
refugees from behind the Iron Cur- 
tain learn about and adjust them- 
selves to our kind of civilization. 

(Continued on page 1103) 
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The Investigating Power of Congress: 


Its Scope and Limitations 


by Henry J. Merry - of Cambridge, Massachusetts 


® Unhappily there was a misunderstanding on the part of Miss Miriam Lashley 
under which she entered the Ross Essay Contest and was awarded the 1954 


prize. 


The rules and regulations under which each contestant participated state, 


in part: 


An essay shall be restricted to 5,000 words, including quoted matter and citations 
in the text. Footnotes or notes following the essay will not be included in the compu- 
tation of the number of words, but excessive documentation in notes may be penal- 


ized by the judges of the contest. . 


. . Total number of words on each page of the 


text shall be typed on bottom of the page of at least one copy. 

After the award of the contest prize to Miss Lashley, it was discovered that 
she did not compute, by exact count, the number of words in her essay. She 
was at one time the editor of a law journal, and followed the practice she had 


established as an editor, of estimating the number of words on each page. 


This estimate unfortunately proved to be substantially less than the actual 


number of words in the essay. The total wordage of her essay was well in ex- 
cess of the 5,000 limitation clearly imposed in the contest rules. It has there- 


fore been necessary to find Miss Lashley's essay ineligible to qualify for the 


award. 


This is a most regrettable situation, involving circumstances which can be 


readily understood but which are nonetheless embarrassing to all concerned. 
Steps to guard against a recurrence of the incident in the future will, of course, 


be taken. 


The new winner of the 1954 Ross Essay award, on the basis of his essay 


on the subject, is Henry J. Merry, of Cambridge, Massachusetts. 

Mr. Merry was born in Pontiac, Michigan, in 1908. He was admitted to the 
Bar in Michigan in 1936 and has also been admitted to the Bars of the District 
of Columbia and the States of New York and Illinois. Elected to membership 
in the American Bar Association in 1945, Mr. Merry is presently a member of 
the Section of International and Comparative Law. 


® At a time when the methods of a 
few congressional committees have 
become the center of political con- 
troversy, a study of the investigat- 
ing power of Congress is apt to be 
unduly influenced by circumstances 
of a temporary or special nature. The 
prevailing situation cannot be dis- 
regarded, however. It may perhaps 


be brought into proper perspective 
by an approach which considers his- 
torical developments and the more 
recurring kind of problem as well 
as those featured in the current de- 
bate. 

The most fundamental type of 
conflict probably is that which arises 
from the two ideas placed in juxta- 


position by the Supreme Court in 
the Daugherty opinion! during 1927. 
It stated that a “legislative body can- 
not legislate wisely or effectively in 
the absence of information” and at 
the same time pointed out that 
“some means of compulsion are eés- 
sential to obtain what is needed’”’ 
because information volunteered “‘is 
not always accurate or complete” 
and “mere requests . . . often are un- 
availing”. In that case, a brother of 
a former Attorney General had been 
arrested by a Sergeant-at-Arms of the 
Senate for failure to answer the sum- 
mons of a committee investigating 
the Department of Justice. A federal 
district court released him on a writ 
of habeas corpus,? but the Supreme 
Court held that the committee was 
entitled to his testimony. Such inci- 
dents as that demonstrate the two 
sides of what the Court in 1950 suc- 
cinctly called “the great power of 
testimonial compulsion”. On_ the 


1. McGrain v. Dougherty, 273 U.S. 135 at 
175, 47 Sup. Ct. 319, 71 L. ed. 580 (1927). The 
Court found that while the ‘‘power to make in 
vestigations’’ is not granted expressly, it is “‘so 
far incidental to the legislative function as to be 
implied’. ‘It was so regarded in the British 
Parliament and in the Colonial legislatures before 
the American Revolution; and a like view has 
prevailed and been carried into effect in both 
Houses of Congress and in most of the stote legis 
latures."’ Id. at 161. See also, Landis, ‘‘Constitu- 
tional Limitations on the Congressional Power 
of Investigation, 40 Hor. L. Rev. 153 (1926). 

2. Ex Parte Daugherty, 299 Fed. 620 ($.D. Ohio, 
1924) 

3. United Stotes v. Bryan, 339 U.S. 323 at 331, 
70 Sup. Ct. 724, 94 L. ed. 884 (1950). 
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one side is the traditional principle 
that the public has a “right to every 
man’s evidence’ and on the other, is 
the unpleasant fact that coercion 
may be necessary because the indivi- 
dual concerned believes that his pri- 
vate affairs are being improperly 
invaded. 

In all probability this source of 
conflict is too much at the heart of 
legislative inquiry ever to be elimin- 
ated in its entirety. Its intensity may 
be reduced, no doubt, and achieving 
this involves various choices between 
legal and political standards and 
between judicial and congressional 
responsibilities. These paths of ref- 
erence may be helpful in analyzing 
the problem and the general tenden- 
cy is to associate progress with the 
adoption of customary legal and ju- 
dicial processes. Congress by its own 
volition has moved in this direction 
in at least one respect. Reported 
cases after 1935 disclose no instance 
of detention by the Sergeant-at-Arms 
of the Senate or House, but rather 
the regular use of more familiar en- 
forcement methods under a statu- 
tory procedure which includes grand 
jury indictment and trial by jury.® 

The alternative methods of pun- 
ishing recusant witnesses have co- 
existed since 1857 but many land- 
mark cases involved the inherent and 
independent power of a house of 
Congress to punish for contempt. 
This power was first recognized by 
the Supreme Court in 1821.6 A man 
named Anderson sued the Sergeant- 





at-Arms of the House of Represent- 
atives for assault and battery and 
false imprisonment. The officer ad- 
mitted that he had “gently laid his 
hands” upon Anderson and detained 
him for nine days, but pleaded that 
there had been a breach of the dig- 
nity of the House, that the detention 
occurred while the matter was being 
considered and that upon conclusion 
Anderson was reprimanded by the 
Speaker, Henry Clay, and released. 
The purpose of the arrest had been 
to compel appearance, but the Court 
reasoned “that the power to institute 
a prosecution must be dependent up- 
on the power to punish’.? Without 
reference to any precedent, English 
or American, it based the authority 
to punish for contempt upon the 
necessity of the House to protect it- 
self against “indignity and interrup- 
tion”. The specific nature of the act 
deemed by the House to have been 
contemptuous was treated by the 
Court as beyond its concern.’ This 
would indicate that the use of the 
power was outside the scope of judi- 
cial review. 

Che investigating power of Con- 
gress was brought within the general 
control of the judiciary by the Kil- 
bourn case® in 1880. Kilbourn was a 
partner in a real estate pool which 
became involved in governmental 
matters through the actions of others. 
The Secretary of the Navy had depos- 
ited United States funds with Jay 
Cooke and Company. It had become 
bankrupt and its affairs were pend- 


ing before a federal court. One of its 
assets was an interest in the real es- 
tate pool, and reports that this was 
the subject of a proposed settlement 
detrimental to the Government led 
the House to start an investigation. 
Kilbourn refused to answer ques- 
tions, was detained for forty-five days 
and brought suit for false imprison- 
ment. The Court declared the in- 
quiry “clearly judicial” and said that 
Congress had no general power to in- 
quire into private affairs.'° Most sig- 
nificant probably is the fact that the 
resolution instructing the committee 
“contains no hint of any intention of 
final action”. The Court at one point 
stated that an avowed purpose of im- 
peaching the Secretary of the Navy 
would have changed the whole aspect 
of the case and at another implied 
that an investigation is “fruitless” if 
it could not result in valid legisla 
tion on the subject."! 

Anderson and Kilbourn represent 
opposing views on the responsibility 
of the judiciary. Subsequent cases 
weakened? but did not eliminate 
the principle that a legitimate objec- 
tive for compelling testimony must 
be evident. These cases concerned 
largely the interpretation of the var- 
ious statutes and resolutions by 
which Congress authorized commit- 
tees and administrative agencies'® to 
undertake investigations. 

The cases concerning a legitimate 
object are marked by varying atti- 
tudes toward the term “‘legislative’’. 
Some opinions indicate that the 





4. 4 Wigmore, Evidence, §2192, page 648. (3d 
ed.) “‘This contribution is not to be regarded as 
a gratuity, or a courtesy, or an ill-requited favor. 
It is a duty, not to be grudged or evaded. Who- 
ever is impelled to evade or to resent it should 
retire from the society of organized and civilized 
communities, and become a hermit."’ Id. at 650. 

5. Stat. 155, 156 (1857); 12 Stat. 333 (1862); 23 
Stat. 60 (1884); 52 Stat. 942 (1938), 2 U.S.C. 
§§191, 192, 193, 194 (1946). The incident pre- 
ceding the 1857 enactment was the refusal of a 
New York Times reporter to disclose the source 
of information upon which he based accusations 
against a member of Congress, Cong. Globe, 
34th Cong. 3d Sess. pages 403-4. 

The enactment did not divest the houses of 
Congress of the inherent power to punish for con- 
tempt, In re Chapmon, 166 U.S. 661 at 672, 17 
Sup. Ct. 677, 41 L. ed. 1154, 1159 (1897). ‘‘The 
statute was enacted, not because the power of 
the Houses to punish for a past contempt was 
doubted, but because imprisonment limited to 
the duration of the session was not considered 
sufficiently drastic a punishment for contumacious 
witnesses.’ Jurney v. MacCracken, 294 U.S. 125 
at 151, 55 Sup. Ct. 375, 79 L. ed. 802, 808 (1935). 
“The judicial proceedings are intended as an 
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alternative method of vindicating the authority 
of Congress to compel the disclosure of facts 
which are needed in the fulfillment of the legis- 
lative function.’ United States v. Bryan, 339 U.S. 
323 at 327, 70 Sup. Ct. 724, 94 L. ed. 884 (1950). 

The existence of the two remedial procedures 
does not place a person in double jeopardy; the 
two are ‘‘diverse intuito and capable of standing 
together’’, Re Chapman, 166 U.S. 661 at 672, 17 
Sup. Ct. 677, 41 L. ed. 1154 (1897). 

The nature of the independent power to punish 
for contempt is considered in Marshall v. Gordon, 
243 U.S. 521, 37 Sup. Ct. 448, 61 L. ed. 881 (1917) 
and Jurney v. MacCracken, 294 U.S. 125, 55 Sup 
Ct. 375, 79 L. ed. 802 (1935). The latter decision 
held there was summary power to punish for 

past contempt’. It is the last reported case 
involving detention by the constabulary of the 
House or the Senate. 

6. Anderson v. Dunn, 6 Wheat. 204 at 210 
(U.S. 1821). 

7. Id. at 225. 

8. Id at 228, 234. The printed record does not 
disclose the nature of the act deemed to have 
been contemptvous but the argument for the 
plaintiff includes references to an “‘offer of a 
bribe'’ and ‘‘bribery’’, Id. at 215. See Kilbourn v. 


Thompson, 103 U.S. 168 at 196, 26 L. ed. (1880), 
where the inference of attempt to bribe is sug 
gested as the offense by Anderson 

9. Kilbourn v. Thompson, 103 U.S. 168, 26 
L. ed. 377 (1880). 

10. Id. at 192, 190. 

11. Id. at 194, 193, 195. 

12. The Supreme Court recently referred to the 
‘loose language of Kilbourn v. Thompson, . . . the 
weighty criticism to which it has been subjected, 
.. the inroads that have been made upon that 
case by later cases, . . ."' United States v. Rumely, 
345 U.S. 41 at 46, 73 S. Ct. 543, 97 L. ed. 770 
(1953). 

13. ‘Information bearing upon activities which 
are within the range of congressional power may 
be sought not only by congressional investiga- 
tion as an aid to appropriate legislation, but 
through the continuous supervision of an adminis- 
trative body."* Electric Bond & Share Co. v. Se- 
curities and Exchange Commission, 303 U.S. 419 
at 437, 58 Sup. Ct. 678, 82 L. ed. 936 (1938). 
See also Interstate Commerce Commission v 
Brimson, 154 U.S. 447, 474, 14 S. Ct. 1125, 38 
L. ed. 1047 (1894). 

14. Kilbourn v. Thompson, 103 U.S. 168 at 
193, 195, 16 L. ed. 377 (1880); McGrain v. Daugh- 
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congressional function is exclusively 
legislative even though the Constitu- 
tion grants the Houses a few judicial 
functions, such as judging the elec- 
tion of members and punishing their 
misbehavior.'® Investigations seeking 
information on election campaigns 
are not uncommon!® and inquiry in- 
to behavior is evident in the Chap- 
man case? where a broker was ques- 
tioned by a Senate committee author- 
ized to inquire “whether any Senator 
has been, or is, speculating in what 
are known as sugar stocks during the 
consideration of the tariff bill now 
before the Senate’. The Supreme 
Court declared, inter alia, that it 
“cannot assume on this record that 
the action of the Senate was without 
legitimate object, and so encroach 
upon the province of that body’’.!s 

A tendency to resolve doubts in 
favor of a legislative objective is 
evident in the Daugherty opinion.'® 
It involved two Senate resolutions. 
The first did not express a_pur- 
pose, but the Supreme Court said 
that the “only legitimate object the 
Senate could have in ordering the 
investigation was to aid in legisla- 
ting” and concluded that “the sub- 
ject-matter was such that the pre. 
sumption should be indulged that 
this was the real object”.2° The sec- 
ond resolution stated that the infor- 
mation was sought for “legislative 
and other action”. The Court de- 
clared that this is “of course open to 
criticism in that there is no other 
action in the matter which would be 
within the power of the Senate”, but 
also stated that “it takes nothing 
from the lawful object avowed in 
the same resolution’.2 The Court 


erty, 279 U.S. 135 at 180, 47 Sup. Ct. 319, 71 L. 


ed. 580 (1927). 

15. “‘Each House shall be the Judge of the 
Elections, Returns and Qualifications of its own 
Members, . Each House may . . . punish 
its Members for disorderly behaviour ya 
U.S. Const. Art. |, §5. There are also the separate 
powers of impeachment and trial, U.S. Const. 
Art. |, §2, §3. 

16. Reed v. County Commissioners, 277 U.S. 
376, 48 S. Ct. 531, 72 L. ed. 924 (1928); Barry v. 
Cunningham, 279 U.S. 597, 49 S. Ct. 452, 73 
L. ed. 867 (1929) which describes the power as 
not legislative but judicial in character’. Id. 
at 613; United States v. Norris, 300 U.S. 564, 57 
S. Cr. 531, 81 L. ed. 808 (1937). The latter 
case concerns a conviction for perjury. 

17. Re Chapman, 166 U.S. 661 at 669, 17 S. Ct. 
677, 41 L. ed. 1154 (1897). 

18. Id. at 670. 

19. McGrain v. Dougherty, 273 U.S. 135, 47 S. 


was two years in deciding the 
Daugherty case and it is probably the 
leading authority on the power to 
investigate as a necessary auxiliary 
to the legislative function. Strong 
support came two years later in the 
Sinclair?? case which, in contrast to 
Kilbourn, upheld an investigation of 
the validity of naval oil leases, al- 
though the matter was pending si- 
multaneously in a federal court. The 
opinion included the comment that 
“the committee’s authority to in- 
vestigate extended to matters affect- 
ing the interest of the United States 
as owner as well as to those having 
relation to the 
tion”’.28 


legislative func- 

Does the authority of Congress 
properly include (1) the surveil- 
lance of the executive branch of the 
Government and (2) the process of 
informing the public? Some com- 
mentators on congressional functions 
have said as much,?* and Woodrow 
Wilson, while a professor, wrote that 
the “vigilant oversight of adminis- 
tration” is as important as legislation 
and the informing function is even 
more important.2® The Supreme 
Court, however, has not expressly 
recognized either as a distinct func- 
tion nor has it invalidated any in- 
quiry as being of that nature. Con- 
gress does carry on such activities, of 
course, and they might be called leg- 
islative because a relation to law- 
making is always conceivable. That 
would be only partially appropriate, 
however, and sweeping justifications 
are not conducive to the develop- 
ment of standards which tend to im- 
prove performance. 

An “exposure” type of investiga- 


Ct. 319, 71 L. ed. 580 (1927). 

20. Id. at 178. 

21. Id. at 180. 

22. Sinclair v. United States, 279 U.S. 263, 
49 S. Ct. 268, 73 L. ed. 692 (1929). 

23. Id. at 297. 

24. ‘The second major function of a legislative 
body, where the people rule, is surveillance of 
administrative performance. Dimock and 
Dimock, American Government in Action, 336 
(New York, 1937). ‘‘One of the most important 
functions of Congress is to inspect and review 
the performance by the executive branch of the 
government of its constitutional duties and its 
exercise of the powers delegated to it by the 
legislature."' Galloway, The Legislative Process 
in Congress, 66 (New York, 153). ‘The third 
great function of Congress is the two-way task 
of representing the people in Washington and 
of informing the people back home about gov- 
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tion was before the courts in the 
cases of two witnesses who had re- 
fused to supply information to the 
House Committee on Un-American 
Activities. A dissenting opinion in 
the Court of Appeals for the District 
of Columbia Circuit brings out that 
the Committee had a file of more 
than 1,000,000 names and that some 
of its chairmen had acknowledged 
that “exposure” was their primary 
objective.2® The majority opinion, 
however, was concerned more with 
“potentiality’*? than with past per- 
formance—the defendant had made 
an “omnibus” denial of the power to 
inquire into Communist Party asso- 
ciations. The Court stated that there 
was power to identify individuals 
but did not consider the possibility 
that an extensive search for wrong- 
doers might encroach upon the ex- 
ecutive function. Paradoxically, the 
doctrine of the separation of powers 
may have restrained the Court from 
dealing with the question. The 
Court of Appeals for the Second Cir- 
cuit brushed aside the exposure issue 
with the statement that “the author- 
izing statute contains the declaration 
of Congress that the information 
sought is for a legislative purpose 
and that fact is thus established for 
us.’’28 

These decisions may make the 
func- 
tions immaterial. As long as Con- 


question of extra-legislative 


gress takes the precaution of express- 
ing a legislative purpose and the 
courts are unwilling to go behind the 
declaration, there will be a legiti- 
mate objective to which the power of 
inquiry may attach.*® Existence of 
power thus tends to merge with man- 


ernment problems.’ Id. at 198. 

25. Wilson, Congressional Government, 297, 
303, 311 (Boston, 1885). 

26. Barsky v. United States, 167 F. 2d 241 at 
255, fn. 18, and 256, fn. 19 (D.C. Cir., 1948); cert. 
denied, 334 U.S. 843, 68 S. Ct. 1511, 92 L. ed. 
1767 (1948) 

27. Id. at 245, 250. ° 

28. United States v. Josephson, 165 F. 2d 82 
at 89 (2d Cir. 1947), cert. denied, 333 U.S. 838, 
68 S. Ct. 609, 92 L. ed. 1122 (1948). 

29. Twenty years ago an outstanding writer on 
Congress stated: “The legislative branch con 
always aver that whatever it does is done for 
the purpose of making law. The courts may only 
hold that in a particular instance the averment 
is unreasonable. There can be no certainties.’ 
Luce, Legislative Problems, page 111 (Boston, 
1935). This may have been better analysis than 
prophecy. The Supreme Court has never found 
an averment unreasonable. 
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ifestation of intent.*® In fact, legis- 
lative purpose has been in important 
instances so sweeping a justification 
and so easy of proof that congres- 
sional objectives appear over-simpli- 
fied and judicial review of the exist- 
ence of power is largely a formal 
matter. 

The scope of the power to investi- 
gate is linked in some respects to the 
existence of the power and in others 
to the method of enforcement. In 
Anderson the Supreme Court said 
that the extent of the inherent power 
to punish for contempt was “the 
least possible power adequate to the 
end proposed”! but indicated no 
judicial responsibility in the matter. 
The Kilbourn decision took the first 
step and required a legitimate objec- 
tive. In 
power on that basis in Daugherty** 
and Sinclair*® the Court in each in- 
stance said that “a witness rightfully 
may refuse to answer where the 


upholding investigating 


bounds of the power are exceeded or 
the questions are not pertinent to 
the matter under inquiry”. 

The judicial review of ‘the 
bounds of the power” seems to have 
been no more than the finding of a 
proper purpose, and, as already de- 
scribed, this usually concerns “‘poten- 
tiality” rather than performance, 

30. The converging point may have been 
reached in a recent case where the Supreme 
Court acknowledged that it strained its interpreta- 
tion of House resolutions in order that the im 
propriety of a request for book distribution lists 
might rest upon a lack of committee authority 
rather than upon the want of congressional power 
under the Constitution. United States v. Rumely, 
345 U.S. 41 at 47, 57, 73 S. Ct. 543, 97 L. ed. 
770 (1953). 

31. Anderson v. Dunn, 6 Wheat. 204 at 23) 
(U.S. 1821). 

32. McGrain v. Daugherty, 273 U.S. 135 at 
176, 47 S. Ct. 319, 71 L. ed. 580 (1929). 

33. Sinclair v. United States, 279 U.S. 263 at 
291, 292, 40 S. Ct. 268, 73 L. ed. 692 (1929). 
The language here varies slightly from the quoted 
clause in the McGrain opinion 

34. 52 Stat. 942, 2 U.S.C., §192 (1946). 

35. Appellate court decisions have held ‘‘de- 
fault'’ to include a departure in the midst of a 
hearing, Townsend v. United States, 95 F. 2d 
352 (D.C. Cir. 1938), cert. denied, 303 U.S 
664, 58 S. Ct. 830, 82 L. ed. 1121 (1938); and 
a failure to answer a summons after a previous 
voluntary appearance, Dennis v. United States, 
339 U.S. 162, 70 S. Ct. 519, 93 L. ed. 734 (1950); 
while two witnesses whose appearance was so 
uncooperative that a swearing-in did not occur, 
were deemed guilty of refusal to answer, Eisler 
v. United States, 170 F. 2d 273 (D.C. Cir. 1948) 
dismissed per curiam subsequent to petitioner's 
flight from the country, 338 U.S. 883, 70 S. Ct 
181, 94 L. ed. 542 (1949); United States v. Joseph- 
son, 165 F. 2d 82 (2d Cir. 1947), cert. denied, 
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either general or particular. 

The judicial review of the per- 
tinency of the questions brings to 
particular instances of performance, 
the idea that the use of the power is 
limited to the necessities which bring 
it into existence. Pertinency is also 
one of the requirements in the stat- 
ute under which uncooperative wit- 
nesses may be punished. The existing 
enactment provides, in part, that any 
person “summoned as a witness... 
to give testimony or to produce pa- 
pers upon any matter under inquiry” 
who “willfully makes default” or 
who having appeared, “refuses to 
answer any question pertinent to the 
under 


matter inquiry shall be 


deemed guilty of a misdemeanor’’.*+ 

The congressional pactice of using 
the statutory method in dealing with 
recusant witnesses has allowed the 
courts to apply legal and judicial 
standards to some phases of investi- 


gative activity. Under this proce- 


dure, for instance, the use of coer- 
cion is definitely affected by the judi 
cial interpretation of the two statu- 
tory offenses, ‘‘willful default” and 


“refusal to answer’. An increasing 


body of precedents has tended to 
eliminate any sharp distinction be 
tween the two and to emphasize un- 
derlying intent.*® The failure to pro- 


333 U.S. 838, 68 S. Ct. 609, 92 L. ed. 1122 (1948) 

36. United States v. Bryan, 339 U.S. 323 at 
326, 327, 328, 70 S. Ct. 724, 94 L. ed. 884 (1950) 
See also, Barsky v. United States, 167 F. 2d 241 
(D.C. Cir. 1948), cert. denied, 334 U.S. 843, 68 
S. Ct. 1511, 92 L. ed. 1767 (1948), and United 
States v. Fleischman, 339 U.S. 349, 70 S. Ct. 739, 
94 L. ed. 906 (1950). The Bryan, Barsky and 
Fleischman cases concerned records of the Joint 
Anti-Fascist Refugee Committee. Other cases of 
requests by committees investigating subversive 
activities for records of associations include 
Marshall v. United States, 176 F. 2d 473 (D.C 
Cir. 1949), cert. denied, 339 U.S. 933, 70 S. Ct. 
663, 94 L. ed. 1352 (1950), records of National 
Federation for Constitutional Liberties; and United 
States v. Flexner, 112 F. Supp. 669 (D.Col. 1953), 
union records. 

Other instances of failure to produce papers in 
clude: Fields v. United Stotes, 164 F. 2d 97 
(D.C. Cir. 1947), cert. denied, 332 U.S. 851, 
68 S. Ct. 335, 92 L. ed. 421 (1947), failure to 
specify expenses reported to committee investi 
gating disposition of war surplus property as 

brokerage to John Doe'’; Kemp v. United States 
176 F. 2d 618 (D.C. Cir. 1948), cert. denied, 339 
U.S. 957, 70 S. Ct 977, 94 L. ed. 1369 (1950), 
relating to campaign expenditures. 

37. Bart v. United States, 203 F. 2d 45 at 49 
(D.C. Cir. 1952). 

38. Townsend v. United States, 95 F. 2d 352 
at 358 (D.C. Cir. 1938) cert. denied, 303 U.S 
664, 58 S. Ct. 830, 82 L. ed. 1121 (1938); Fields 
v. United States, 164 F. 2d 97 at 99, 100 (D.C 
Cir. 1947), cert. denied, 332 U.S. 851, 68 S. Ct 
355, 92 L. ed. 421 (1947). 


duce papers, not specifically dealt 
with in the statute, has been treated 
as a type of default.*6 The term 
“willful” appears in the statute only 
in relation to default, but refusal to 
answer has been held to mean a “‘de- 
liberate and intentional’ act and 
“not an inadvertence, an accident, or 
a misunderstanding’.®? The rejec- 
tion of the contention that there 
must be “evil or bad purpose’’s* ac- 
cords with the holding of the Su- 
preme Court that good faith is not a 
defense.*® The witness who refuses 
to answer does so at his _peril.*° 
There must be intent to refuse, how- 
ever.*! 

By a similar process the require- 
ment of “pertinency” also is under 
the controlling influence of judicial 
interpretation. In construing this 
term, the Supreme Court in the Sin- 
clair opinion*? emphasized the rela- 
tion of “the facts called for by the 
question” to the subject matter while 
a recent appellate opinion declares 
that pertinency relates to the ques- 
tion and not the answer.*? The latter 
decision also narrows the force of 
statements in the Sinclair opinion 
which had been taken to mean that 
pertinency is a question of law and 
not for the jury.44 Each case, it may 

(Continued on page 1097) 


39. The trial court rightfully “‘excluded evi 
dence that in refusing to answer he acted in 
good faith on the advice of competent counsel 
The gist of the offense is refusal to answer perti 
nent questions. No moral turpitude is involved 
Intentional violation is sufficient to constitute 
guilt Sinclair v. United States, 279 U.S. 263 
at 299, 49 S. Ct. 268, 71 L. ed. 692 (1929). 

40. Ibid. See also Emspak v. United States 
203 F. 2d 54 (D.C. Cir. 1952), cert. granted Oc 
tober 12, 1953, 22 U.S. Law Week 3030. 

41. When a witness raises an objection, the 
inquirer must guard against leaving the impres 
sion that he has’ abandoned the question. A 
specific direction to answer after a refusal may 
not be necessary, however, if an intent to refuse 
is determinable from all the circumstances. Bart 
v. United States, 203 F. 2d 45 at 49, 51 (D.C 
Cir. 1952) 

42. Sinclair v. United States, 279 U.S. 263 at 
299, 49 S. Ct. 268, 73 L. ed. 692 (1929) 

43. United States v. Orman, 207 F. 2d 148 at 
154 (3d Cir. 1953). 

44. ‘‘Courts have said that the question is one 
of law . . . . But in Sinclair the Supreme Court 
explained that the ‘question of pertinency . 
was rightly decided by the court as one of law 
It did not depend upon the probative value of 
evidence.’ [Emphasis added]. In the instant case, 
however, evidence aliunde was introduced to 
prove pertinency. The weight and probative value 
of this evidence was for the jury, particularly 
since pertinency was an element of the criminal 
offense.’ United States v. Orman, 207 F. 2d 148 
at 155, 156 (3d Cir. 1953). 
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Pretrial Preparation: 


Some Personal Observations 


by Earle N. Genzberger - of the Montana Bar (Butte) 


®" Mr. Genzberger thinks that too many lawyers go into court unprepared. 


Declaring that a ‘‘case well prepared is half won", he recounts some of his 


own personal experiences to illustrate his point. This article was taken from an 


address delivered at the Pacific Regional Meeting, held last May in Portland, 


Oregon. 





® After almost forty-two years of ex- 
perience, I realize that too often 
many lawyers accept a case, open the 
file, file a complaint or an answer if 
they are defending the case, and then 
let the matter rest until the client 
becomes insistent or restless or until 
the court sets the case for trial, per- 
haps a week or ten days ahead. Then 
feverish last-minute preparation will 
bring forth a form of verdict, a few 
subpoenas, and then we go to court 
and trust to luck. 

Admittedly an action on a prom- 
issory note, an ordinary contract, or 
even an action for negligence arising 
out of an automobile accident falls 
into a familiar pattern for the vet- 
eran lawyer, and ordinarily such a 
case should involve no great amount 
of pretrial preparation. But on the 
other hand, a case involving fraud, 
an equity suit,-a will contest, an 
antitrust suit, or a suit for specific 
performance or reformation of a con- 
tract will involve very careful prep- 
aration both on questions of law and 
fact. 

Therefore, we start with the prem- 
ise that a case well prepared is half 
won. Thorough preparation gives 
confidence and secures against sur- 
prises. 


The first thing that a lawyer must 
do is to get all the facts from his 
client—a full statement from the 
client is all-important in the prosecu- 
tion or defense of any lawsuit. After 
the client has made his statement, 
any experienced lawyer knows that it 
is necessary that the lawyer verify the 
facts given him by his client because 
all too often it is human nature to 
make statements which one cannot 
support, and it is not unusual for 
your client to give himself either the 
best of, or the worst of, the statement. 

Let us now assume that the plead- 
ings have been drawn, the issues 
framed, and we are now ready to pre- 
pare for the trial. First of all, I think 
that it is well to prepare a visual 
chart or draft of the pleadings show- 
ing the allegations on either side and 
whether they are denied or admitted. 

Next, the lawyer should study 
what he or his opponent will have to 
prove to sustain the pleadings. This 
list of issues should be accompanied 
by the names of the proposed wit- 
nesses to prove each of the facts 
which must be established. 

At this point also there should be 
a brief of the law applicable, and if 
preliminary motions are to be made, 
an outline of such preliminary mo- 


tions together with the authorities 
sustaining them, as well as the au- 
thorities which might oppose the 
position to be taken by the lawyer. 
Familiarity with the latter is fre- 
quently more important to the trial 
lawyer than the former. 

Too many of us look up our law 
after we are on the way to the Su- 
preme Court, when a fraction of that 
work employed prior to the trial 
would have availed us much more. It 
would have saved ourselves and our 
clients much time and money. Thor- 
ough investigation of the facts of any 
involved lawsuit is always necessary. 

I remember a case in which the 
client was facing a charge of man- 
slaughter and auto theft. Three boys 
stole or borrowed a car and drove 
out into the country and one of the 
boys was killed. The surviving boys 
attempted to place the blame on the 
deceased boy. They told us the story 
of how they were sitting in the car 
and what the deceased boy was al- 
leged to have done as the supposed 
driver. We thought it best to investi- 
gate the facts and an examination ol 
the car itself showed that the de- 
ceased boy was sitting on the extreme 
right and had gone through the top 
of the car. The other boys later ad- 
mitted the truth of our deductions, 
and we had to adopt different tactics 
for our defense of the two boys who 
survived. We were successful in doing 
it, not because of the boys themselves, 
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but in spite of them. Incidentally we 
are still waiting for our fee. 

Interviewing the various witnesses 
both for and against you is most im- 
portant. Frequently, however, we 
find that the witness who has been 
subpoenaed by the other side or who 
expects to be called by the other 
side thinks that he is on a team and 
that he must play the game with the 
side that calls him first. It usually 
takes tact and diplomacy to secure a 
statement from such a witness, and 
it may mean the process of taking 
deposition, which is always open to 
you. Sometimes that involves ex- 
pense which the client does not care 
to bear. 

In interviewing your witnesses 
previous to trial, many interesting 
things will come up. I recall an 
early case involving a streetcar acci- 
dent wherein the best eye witness was 
a little girl about the age of twelve. 
Counsel for the plaintiff were fearful 
of putting this little girl on the stand, 
but decided to have her come to the 
office and tell her story. They warned 
her against volunteering any infor- 
mation and admonished her to an- 
swer only the questions asked of her, 
and then if she didn’t tell enough, 
they would ask a further question. 
By the time they had interviewed this 
little girl in the office about three 
times, they were satisfied with her 
story—each knew the questions that 
they were going to ask and the an- 
swers that they would receive. They 
decided that the little girl was such 
an ideal witness that they would put 
her on just before resting their case 
so that her story would remain fresh 
in the minds of the jury. 

At the trial the plaintiff's case 
was nearing the end, when the star 
witness, the little girl, was produced. 
Attorney for plaintiff asked the first 
question, “What is your name?”, and 
you can imagine the surprise of all 
present when the little girl said, “My 
name is Margaret Jones. I go to the 
McKinley School. I’m twelve years 
old, and I saw the accident. I was 
riding on the streetcar, etc.” She told 
the whole story without even paus- 
ing for breath in answer to the first 
question, “What is your name?”. 
Fortunately, however, the juries in 
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those days didn’t pay much attention 
to the defense, and the verdict 
against the streetcar company was a 
matter of course. 

No ethical, self-respecting lawyer 
will coach a witness and tell the wit- 
ness what to say. Yet I have heard so- 
called reputable lawyers say that the 
practice of the law is no longer a pro- 
fession but is a business and that the 
verdicts go to the side that can tell 
the best lies. This, I believe, is a slan- 
der upon the legal profession. It is 
the rare exception rather than the 
rule, although the lawyer who made 
that statement has been quite suc- 
cessful in personal injury cases. 

In the use of expert witnesses, 
great care and preparation prior to 
trial will pay off in the long run, 
whether the expert is for the plaintiff 
or for the defense. The lawyer should 
know his facts; and if medical testi- 
mony is being used in either a will 
contest, showing the mental condi- 
tion of the testator, or in a negli- 
gence or an insurance action, the law- 
yer should know thoroughly the var- 
ious symptoms and the functioning 
of those portions of the body affect- 
ed. He should go over the case with 
a competent expert and know how 
to qualify the expert when he gets 
him in court, know what questions 
to ask and what questions not to ask. 

My partner tells me of a case in- 
volving war risk insurance wherein a 
prominent Idaho lawyer followed 
this course and had several pages of 
questions that he proposed to ask an 
eminent doctor and the answers that 
each question would elicit. Unfor- 
tunately the lawyer lost his papers on 
the way to court, and the opposing 
counsel found them. The latter said 
that he never used the papers which 
he found, but the incident illustrates 
one of the dangers that you may face. 
If you prepare such a paper for the 
witness and yourself, then guard it 
carefully and do not lose it in the 
courthouse corridor. 

Experts for both the plaintiff and 
for the defendant can be wrong. One 
of the outstanding examples of a mis- 
take by experts is found in the old 
case of Doolin v. Omnibus Cable 
Company, 57 Pac. 774, where the 
plaintiff claimed damages for in- 


juries sustained when the _ horses 
drawing a horse car raced out of con- 
trol of the driver and pulled the car 
over an embankment. The plaintiff 
complained of a tumor allegedly 
caused by the accident, and the court 
appointed six doctors, three for the 
plaintiff and three for the defendant. 
These experts examined the woman 
and agreed on a tumor the size of 
a coconut, which the plaintiff's doc- 
tors said had been increasing in size 
regularly since the accident. The 
woman obtained a verdict for $20,- 
000 against the streetcar company 
and ten days after the verdict gave 
birth to a stillborn but full-time 
child. The court granted a new trial 
on the grounds of excessive damages, 
when the plaintiff refused to remit 
$5,000 of the verdict. The Califor- 
nia Supreme Court posed this ques- 
tion in the course of its opinion: 

Since the time of Mr. Pope, it has 
been often inquired “Who shall de- 
cide when doctors disagree?” This 
case shows serious error may lurk in 
their conclusions, even when they 
have agreed. 

In the federal courts new rules 
have now given to both parties ample 
means of exploring the facts prior to 
trial. 

Since the year 1938 with the adop- 
tion of the new Federal Rules of 
Civil Procedure, there has been pro- 
vided for litigants in the federal 
courts a vast new field of exploration 
in the preparation of cases for trial. 
Rules No. 26 to 37 govern the taking 
of depositions, and they provide that 
any party may take the testimony of 
any person, including a party, by 
deposition upon oral examination 
or written interrogatories for the 
purpose of discovery or for use as evi- 
dence in an action or for both pur- 
poses. It is important for any liti- 
gant in the federal court to careful- 
ly examine these rules to ascertain 
whether in the preparation of a case 
it is necessary that he should take 
depositions for the purpose of ob- 
taining the testimony of a witness or 
of discovering and learning the true 
facts about his case, which may be 
obscure and which may be within the 
peculiar knowledge of his adversary. 

These rules are designed to obtain 
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evidence for use at the trial, to se- 
cure information as to the existence 
of evidence which may be used at the 
trial and to ascertain how and from 
whom it may be procured as, for in- 
stance, the custody and location of 
pertinent documents or names and 
addresses of persons having knowl- 
edge of relevant facts. The lawyer in 
preparing his case at times will be 
confronted with a situation where he 
suspects that a certain set of circum- 
stances or certain facts exist. But 
from the information he has, he has 
no way to prove the facts. So the use 
of the deposition rules is salutary and 
important. 

Rule No. 26 is used extensively in 
connection with Rule 34 of the Fed- 
eral Rules of Civil Procedure, which 
provides that a party, upon good 
cause shown and upon notice, can, 
in a pending action, obtain an order 
upon any party to produce and per- 
mit the inspection, copying or photo- 
graphing by or on behalf of his 
client of any designated documents, 
papers, books, letters, 
photographs, objects, or 
things not privileged, which con- 
stitute or contain evidence relating 
to any of the matter within the scope 
of the examination permitted under 
Rule No. 26 and which are in the 
possession, custody and control of 
the party whose deposition is being 
taken. 

The importance of this rule is at 


accounts, 
tangible 


once apparent. It not only enables 
the counsel to develop all of the 
available facts which can be used in 
connection with Rule No. 26, but it 
enables the attorney, when used 
with Rule 36, which provides that 
after the commencement of an ac- 
tion, the party may serve upon any 
other party a written request for the 
admission by the latter of the gen- 
uineness of any relevant documents, 
or the truth of any relevant matters 
of fact as set forth in the request, to 
eliminate many of the issues in a 
case, and thus shortens the time of 
trial. It also enables the counsel to 
be in a position to require his adver- 
which 


otherwise he would not be able to 


sary to produce evidence 


procure. 


These rules were formulated with 
the intention of granting the widest 
latitude in ascertaining the facts in 
dispute before trial with the view 
of simplifying the issues. Under the 
old practice neither the defendant 
nor the plaintiff was entitled to dis- 
covery of an inquisitorial character, 
as we used to call it, ‘‘a fishing ex- 
pedition”, as to the ground of action 
or to the defense of the other. Under 
the present rule discovery may be 
had now to ascertain facts relating 
not only to his own case but to his 
adversary’s also. 

The issues simplified, proof on 
those remaining will be available 
when it is needed in the form to be 
the most effective. 

I have said nothing heretofore 
about the pretrial conference. This 
is used extensively in many states 
and in the federal courts under Rule 
16. It was my privilege several years 
ago to be the guest of Judge Frank 
Picard of the Southern District of 
Michigan during the hearing of a 
pretrial calendar in his chambers. 

There, five cases of different char- 
acter came before him that after- 
noon. He called the lawyers to- 
gether and asked what the issues 
were in the pleadings and if any 
amendments were necessary. Then 
each of the denials was discussed, 
and by agreement of the parties the 
issues were narrowed to certain issues 
of fact which plaintiff would be 
called upon to prove. The docu- 
mentary exhibits were examined and 
numbered. He inquired of each set 
of counsel whether terms of settle- 
ment had been explored and how 
close the parties had come to settling. 

In one or two cases, terms of set- 
tlement were discussed in the judge’s 
chambers. In those cases where set- 
tlement was not made, the judge 
made a pretrial order, setting forth 
what the issues were, what docu- 
ments could be introduced by each 
side and what the jury would be 
called upon to determine. 

In 1939 the Montana legislature 
provided for pretrial conferences, 
but abuses of the practice, probably 
through lack of understanding by 
several of our district judges, made 
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Earle N. Genzberger is a member of 
the Montana Bar, in active practice 
since his graduation from the Univer- 
sity of Michigan in 1912. He has been 
active in his local and state bar as- 
sociations as well as having served on 
several committees of the American 
Bar Association, the American Counsel 
Association, and is also a member of 
the American Judicature Society. 





a farce of the procedure and more 
harm than good was done. Through 
the almost unanimous demand of 
both the Bar and Bench in Montana, 
the 1949 legislature repealed the 
pretrial conference law. 

I have been on the bar association's 
Committee for the Improvement of 
the Administration of Justice for 
several years, and our Committee 
has made a study of pretrial pro- 
cedure and has favored it. In fact, 
they sponsored the 1939 legislation, 
making it a part of Montana judi- 
cial procedure; yet I am prepared to 
concede that unless it is handled 
properly and diplomatically by both 
the Bench and the Bar, it is not de- 
sirable. It will take several years of 
trial and error, in my opinion, with 
the sympathetic leadership of such 
leaders on the Bench as Judge Ira 
Jayne, of Detroit, Michigan; Judge 
Bolitha J. Laws, of the District of 
Columbia; Judge Claude McColloch 
and Judge James Alger Fee, of Ore- 
gon, and others, before it can be 
made an effective tool in the admin- 
istration of justice. 
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I have heretofore stated what 
should be in a trial brief and all the 
authorities seem to agree that no 
lawyer should go to court to try a 
case of any importance (all cases are 
important to the parties involved) 
without a trial brief. But when we 
speak of the use to which a trial brief 
is to be put, that brings up some 
controversy, Some years ago I was 
on the state bar committee which 
recommended the uniform system 
of District Court Rules for all our 
district courts in the state, which 
we asked to be promulgated by the 
Supreme Court of Montana. 

Among the rules was the require- 
ment that a trial brief be filed 
five days before trial by both 
sides in every litigated case. Some 
judges still require this by court 
rule. From all over the state came 
attorneys protesting the adoption of 
this rule and even some judges joined 
them in this protest. Of course the 
protest stemmed from the old belief 
that the trial of the lawsuit was 
some sort of a competitive game- 
administration of justice was sec- 
ondary. The old-time members of 
the Bar could not see the logic and 
prophesied dire results from disclos- 
ing their trial strategy to the oppos- 


Regional Meetings 


Scheduled for 1955 


(1) There will be a _ Regional 
Meeting in Phoenix, Arizona, April 
13-16, 1955, for the States of Arizona, 
California, New Mexico, Colorado, 
Nevada and Utah, under the chair 
manship of Walter E. Craig, Phoenix 
National Bank Building, Phoenix, 
\rizona. 

(2) There will be a_ Regional 
Meeting in Cincinnati, June 8-1], 
1955, for the States of Ohio, Michi- 
gan, Indiana, Illinois, Kentucky, 
Tennessee and West Virginia, under 
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ing side. Obviously, if an attorney 
has a point of law of which he thinks 
the opposing counsel is not aware 
and which will upset the theory of 
his opponent's case, it would be fool- 
ish to disclose the point too early 
and before the trap is sprung, lest 
his opponent, being apprised of the 
tactic, might change his theory and 
alter his proof. But this is the 
exception rather than the rule, and 
I feel it is only fair to the court to 
give the court time to look into the 
law and determine the soundness of 
the theory which you propose to 
present to him in the trial of the 
action. 

Too often we attorneys do not 
realize that the points of law which 
have taken us weeks, or sometimes 
months, to work out must be de- 
cided by a court at a moment's no- 
tice, in the course of the trial of an 
action in passing upon an objection 
to testimony or in deciding a mo- 
tion made during the trial. 

I feel it is due to the court to 
apprise him of these proposed moves 
in advance of the trial in order 
that he may examine the cases 
upon which you rely and satisfy 
himself as to the general law upon 
the subject. He certainly does not 


the chairmanship of Grauman Marks 
and the vice chairmanship of Wil- 
liam H. Nieman and Francis L. Dale, 
all of Cincinnati. 

(3) There will be a Regional 
Meeting in New Orleans, Louisiana, 
November 27-30, 1955, for the States 
of Florida, Georgia, Alabama, Missis- 
sippi, Louisiana, Texas, Oklahoma, 
Arkansas and Tennessee, under the 
chairmanship of Cuthbert S. Bald- 
win and the vice chairmanship of 
Joseph M. Jones, Richard B. Mont- 


have that opportunity during the 
course of the trial without entailing 
long recesses and delays, which are 
expensive both to the litigants and 
the taxpayer. A trial brief should 
at least be given the trial judge. 
Whether or not the trial brief should 
be served upon the opposing party 
is a question which is the subject of 
controversy among the members of 
the Bar. Unquestionably, if the 
court is furnished with the mem- 
orandum, it is a matter of courtesy 
to serve the opposing counsel though 
Canon 17 of Judicial Ethics requires 
service of a trial brief on opposing 
counsel. In my experience few coun- 
sel have done so. On the other hand, 
if both counsel will furnish the court 
with copies of their respective trial 
briefs without serving the opposing 
counsel it is better than having no 
briefs at all. Unprepared counsel 
pays the price in the long run. 

I have seen cases where one side 
has presented a brief and served 
it upon counsel, but the opposing 
counsel has stated frankly in court 
that he has not had an opportunity 
to prepare a trial brief. I think that 
may illustrate, however, a difference 
between coming into the court pre- 
pared—and unprepared. 


gomery, W. Ford Reese and William 
W. Young, of New Orleans, and 
Thomas W. Leigh, of Monroe. 

(4) The meetings at Phoenix and 
Cincinnati will come in the 1954- 
1955 year, and the meeting at New 
Orleans will come in the 1955-1956 
year. We hope to have one or more 
additional meetings for the year 
1955-1956 and are now in touch with 
prospects who are interested in set- 
ting up and promoting such addi- 
tional meetings. 
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Tue JACKSONIANS: A STUDY 
IN ADMINISTRATIVE HISTO- 
RY, 1829-1861. By Leonard D. 
White, New York: The Macmillan 
Company. 1954. $8.00. 

A resourceful toy-maker is selling 
sets of statuettes each of which is a 
portrait of a president of the United 
States. I have read Professor White's 
The Jacksonians with a set of these 
statuettes beside me—arranged in 
chronological order. Together they 
form an impressive group. Had each 
of them been given a distinctive liv- 
ery to indicate his political party, it 
would have been possible to recog- 
nize at a glance Federalists, Demo- 
crat-Republicans, Democrats, Whigs 
and Republicans. The label “Jack- 
sonian” has, however, been given by 
Professor White to all the Presidents 
from Jackson to Buchanan, inclusive, 
but with this explanatory comment: 
“From the political point of view 
the Jacksonian period may be said to 
have terminated in 1845. From the 
administrative point of view it con- 
tinued in substance, whether Demo- 
crats or Whigs were in office, until 
it was broken off abruptly by the se- 
cession of the Southern States.” In 
other words, while four of the nine 
Presidents who held office between 
1829 and 1861 were elected as Whigs 
they are included in the Jacksonian 
group because, administratively, all 
were subject to the dominant influ- 
ence of Old Hickory; for neither the 
good nor the evil that he did was in- 
terred with his bones. 

The distinction thus recognized 
between politics and administration 
must be borne in mind by the reader 
of Professor White’s three books—of 
which The Jacksonians is the third. 
“More than a century”, he observes 
in the preface to the present volume, 
“has come and gone since Harrison 





proposed an administrative history 
and Webster yearned to undertake 
it.” Then, after noting the vast ac- 
cumulation of material which is now 
accessible, he adds “The documen- 
tary record has provided me, I hope, 
with substantially the truth; the re- 
flections on it are principally those 
of contemporaries, not those of the 
author.” 

Having addressed himself to the 
task which Harrison envisioned and 
which Webster fain would have per- 
formed, Professor White has stead- 
fastly pursued his objective. His two 
earlier volumes were well received 
and gained for him a distinguished 
place among American historians. It 
is a safe prediction that this, the lat- 
est and last volume, will be adjudged 
worthy to rank with its predecessors. 
The mere collection and arrange- 
ment of material must have been a 
task of vast proportions and the anal- 
ysis, evaluation and presentation of 
the facts obviously called for tireless 
industry and literary qualities of a 
high order. During the thirty-two 
years of the Jacksonian period the 
people of the United States were 
experiencing bewildering economic, 
social and industrial changes, and 
the public men of the day were 
called upon to solve problems of a 
complexity to which their predeces- 
sors were strangers. Great as is our 
debt to the architects and designers 
of the Republic, we need to be re- 
minded of the difficulties encoun. 
tered by those whose responsibility 
it became to translate theory into 
practice and convert a statesman’s 
dream into a living reality. The pres- 
ent volume is such a reminder, and 
nobody can read it without realizing 
that an important addition has been 
made to his educational equipment. 
For one thing, the reader will real- 
ize (perhaps for the first time) that 




















































while by 1860 the national Govern- 
ment was doing little more for the 
citizen than in 1830, yet the state and 
municipal governments were being 
called upon with greater and greater 
insistence to deal with conditions 
arising from bank failures, railroad 
impositions, insurance agent frauds 
and an influx of immigrant paupers, 
and to meet the urgent demands for 
municipal service in water supply, 
sewage disposal, vaccination, public 
health, police and fire protection and 
the education of children. ‘““The ad- 
ministrative history of the states and 
cities” observes the author, “becomes 
now a matter of much importance to 
a full understanding of the overall 
system that served the needs of the 
American people.” 

Each of the author's chapters sub- 
sequent to the first and prior to the 
last three deals with a specified set 
of administrative problems. The first 
chapter contains, by way of introduc- 
tion, an exposition of the state of 
the nation and its administrative 
system. Then follow luminous ac- 
counts of the way in which adminis- 
trative problems confronted and 
were dealt with by successive Presi- 
dents and by the heads of Depart- 
ments. The struggle for power bet- 
ween President and Congress is then 
described in two interesting chapters 
—one dealing with executive appoint- 
ments and the other with finance. In 
the chapter on appointments there is 
an interesting account of the contro- 
versies over the Tenure of Office Act. 
Reviewing this phase of the struggle, 
our author observes that Jackson's 
successors (other than Tyler) pre- 
ferred accommodation to_belliger- 
ency and that by 1861 the legislative 
branch stood relatively a victor even 
though the executive still held high 
ground. 

The administrative history of the 
Treasury, of the Navy and of the 
Post Office is dealt with in successive 
chapters; and these are followed by 
lucid discussions of the theory and 
practice of rotation, of compensation 
and of the career service and the per- 
sonnel system. Public service ethics, 
government and the public economy 
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and government and science respec- 
tively receive a due share of atten- 
tion. The method of thus breaking 
down the subject into specific cate- 
gories yields better results than if 
the narrative had taken the form of 
a lumping treatment of each admin- 
istration. As it is, the reader is able 
to trace the development of each 
administrative problem in its proper 
setting. The final chapters on “Ad- 
ministrative Dualism”, the “State of 
the Administrative Art’ and on 
“Democracy and Administration” 
are among the most instructive in 
the book. 

For the convenience of the lay 
reader [says the author] I have insert- 
ed at the end of the book a List of 
Important Characters which may be 
helpful for quick reference. Many of 
the men who played a useful, or at 
times a spectacular, if not useful role 
in the domestic affairs of the nation 
from 1829 to 1861 are now unknown. 
Some deserve a better fate. 

Professor White’s treatment of 
highly controversial subjects is dis- 
passionate and fair. If he has erred 
at all, it is in suppressing his own 
opinions instead of expressing them 
ex cathedra. As each phase of the 
subject is discussed the reader devel- 
ops that kind of confidence in the 
author which partisan commentators 
seldom command. One rises from a 
reading of the volume with a con- 
sciousness that many subjects pre- 
viously obscure have been illuminat- 
ed and made plain. He has been 
supplied with a background and a 
method for his own study of the 
many administrative problems which 
await solution. 

GEORGE WHARTON PEPPER 
Philadelphia, Pennsylvania 


My HERO. The Autobiography 
of Donald Richberg. New York: G. 
P. Putnam’s Sons. 1954. $5.00. Pages 
360. 

At the very start, let me hasten to 
say My Hero refers not to F.D.R., 
but to Donald Richberg. With his 
tongue in his cheek, the author re- 
fers to his own ideal, but promptly 
and humbly acknowledges that he 
never realized it. Everyone who | 
have heard speak of the book said 
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that he had presumed belore seeing 
it that it was another biography 0‘ 
Franklin Roosevelt. That is unfor- 
tunate and may affect the sale of the 
book. 

The book should be of interest to 
lawyers because Don Richberg has 
played an active part as a lawyer dur- 
ing the last forty years of our hectic 
history. Don says that at all times he 
considered that he was serving the 
people. It is a severe test of a man’s 
legal judgment 
character to take an active part in 
public affairs while the character 
of government changes from irre- 
sponsible plutocracy to irresponsible 


and _ professional 


democracy. The true lawyer is not 
satisfactory to either extreme. His 
only compensation is the thought 
that he has helped to keep the ship 
of state on even keel. 

If you are a victim of mental in 
ertia; if you have fixed ideas as to 
all the men and measures that have 
claimed public attention during the 
last quarter century; if you belong t 
that class whose thoughts of T. R.’s 
Square Deal and F. D. R.’s New 
Deal, and Wilson’s New Freedom, 
can be expressed only in billingsgate; 
or if you belong to that class who 
speak of champions of the Constitu 
tion and guardians of private prop- 
erty, as mioss-backed reactionaries 
and economic royalists—if you are a 
confirmed member of any extreme 
group or a blind champion of any 
union, block, or association, then do 
not read this book. It will no doubt 
irritate you by disturbing your fixed 
convictions. 

If, however, you still have an open 
mind and still seek information re- 
garding the causes of the recent great 
transition, and if you are interested 
in a more intimate understanding of 
the personalities and motives of the 
men who played prominent parts in 
such transition, then do not post- 
pone the reading of this book. 

When a busy lawyer is also an ac- 
tive participant in public affairs, and 
is also literary—when he has partici- 
pated in the great issues of his time 
and known intimately the great char- 
acters of his time, and has also the 
gifts of the two cousins, the poet and 


the philosopher, and has also the gift 
of the Word, he can be a great boon 
to his fellows and render inestimable 
assistance to historians. Great law- 
yers of former times, such as Cicero 
and Pliny, have become original 
sources of great value to students of 
their time. Richberg’s book will not 
be overlooked by future students of 
our time. 

Some one once said that Newton 
Baker exemplified the difficulty of 
being a gentleman in a democracy. 
That may be said also of Don Rich 
berg, and it may be said of both men 
that their lives exemplify the difhicul- 
ty of maintaining scholarly and pro- 
fessional ideals while taking an ac 
tive part in public affairs during a 
social, political and legal revolution. 
It is the fate of the true lawyer to oc- 
cupy middle ground. He is prompted 
to champion needed reforms, and 
then when the reforms become pop- 
ular and are carried too far by radi 
cals and demogogues, he is com- 
pelled to oppose extreme measures. 
He then is denounced as a deserter 
by those whom he formerly led. On 
the other hand, he is given no credit 
or support from those who opposed 
reform; they denounce him as one 
who started the trouble. 

Not only many good lawyers, but 
many good citizens will read this 
book with poignant sympathy. Many 
Americans championed _ the 
New Deal in its early stages had to 
abandon it and oppose it when it 
drifted away from constitutional res- 


who 


traints and championed 
that favored statism or even more 
extreme isms. Political 
swing like the pendulum and it is 
the province of the true lawyer to 
keep the swing from going too far. 
He, therefore, as a rule, is not ac- 
claimed in his own day, and his ser 


measures 


movements 


vices can hardly be appreciated un 
til they are viewed in a more distant 
perspective. 

Don Richberg had an inclination 
to write, which began early in life 
and persists to the present day. He 
is master of an easy and ingratiating 
style. His meanings are clear and pre 
cise. His style of writing is more in 
cisive than his judgments of othe: 
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men. He is so warmhearted and so 
generous that one sometimes feels 
that he is too kind. For instance, his 
views of Lilienthal will not be ac- 
cepted by men who have known Ar- 
thur Morgan and have had some un 
derstanding of the differences be- 
tween those two men, regarding prac- 
T.V.A. 
Lilienthal adopted practices which 
the champions of T.V.A. had con- 
demned in private industry. The 
President's support of Lilienthal and 
dismissal of Morgan is a vivid por- 
trayal of the weakness of the Roose 
velt later 
years, it took counsel of the wrong 


tices and policies of the 


Administration. In_ its 


men and favored those who lacked 
understanding of the true principles 
of our American way of life. 

In his criticism of Ickes, it seems 
that Richberg is most forthright and 
severe, but even there his criticisms 
seem “sicklied o’er with flattery’, or 
warm apologies. He is quite percep 
tive of personal characteristics and 
motives, as when he points out that 
Ickes’ great failing was that he mis- 
trusted everyone else and made his 
closest associates feel his 
Those who came into contact with 


mistrust. 


Ickes during development of some of 
the P.W.A. projects would agree not 
only with Ickes’ own statement that 
he was a curmudgeon, but also with 
the statement of a worthy director 
of one of the projects, who said, 
“Ickes is the meanest and most iras- 
cible man that ever held public of- 
fice in America.” 

But whether you agree or disagree 
with Richberg’s estimates and com- 
ments, you will find them interesting. 
At the end of the book you will feel 
that you have a better understanding 
of the critical times through which 
you have lived, and a more intimate 
acquaintance with some of its promi- 
nent personalities. You will also 
have a more profound understanding 
of life. Don Richberg may be a poli- 
tical victim, but he is not an intel- 
lectual victim of his age. He has 
viewed our times in historic and 
philosophic perspective. 

Ropert N. WILKIN 


Washington, D. C. 


Annvat SURVEY OF AMERI- 
CAN LAW. 1953. Edited by Robert 
B. McKay. New York: New York 
University School of Law. 1954. 
$10.00. Pages 1030. 

The surveys of 1953 are as fine as 
ever, if not better. Naturally, I can 
judge best in the fields I know the 
best. Nothing could be better done 
than the reviews of military law by 
John V. Thornton, trade regulation 
by Walter J. Derenberg, corporations 
by Miguel A. de Capriles and Bert S. 
Prunty, Jr., bankruptcy by Charles 
federal and 
practice by Herbert Peterfreund, evi- 


Seligson, jurisdiction 


dence by Judson F. Falknor, juris- 
prudence by Edmond Cahn, judicial 
administration by Shelden D. Elliott, 
civil procedure in state courts by Del- 
Karlen and Gerald Moss and 
legal Julius J. 
Marke. As one who has labored in 


mar 
bibliography by 


these fields my hat is off to the mag- 
nificent job that these writers have 
done. 

Chere is no lawyer in America who 
can afford to be without these annual 
volumes. It is like asking the New 
York University Law Faculty to come 
into your office and advise you and 
your staff as to the new developments 
in their fields during the year 1953. 
It is the cheapest $10 investment a 
law office that wants to keep up to 
date can make. 

If my friend Lurton Whiteman at 
Hornellsville, New York, who spe- 
cializes in defending bulls that jump 
fences at Brown’s Crossing, feels that 
this annual survey is indispensable 
to him (as he does) in his practice, 
then I have no doubt that every law 
office, agrarian or metropolitan, will 
find the survey equally valuable. 

Subjects covered in the 1953 vol 
ume of equal excellence to the ones 
mentioned but ones with which I 


am not so familiar are: 


law by Cecil J. Olm 
stead, the United States and the 
United Nations by Clyde 
conflict of laws by William 
Dean, 
rights by Ralph F. Bischoff, adminis- 
trative law by Bernard Schwartz, crimi- 
nal law by J. Walter McKenna, federal 


International 


Eagleton, 
Tucker 


constitutional law and civil 
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income taxation by Harry J. Rudick, 
federal estate and gift taxation by Jo- 
seph Trachtman, state and local taxa- 
tion by Jerome R. Hellerstein, labor 
relations law by Sylvester Petro and 
Robert F. Koretz, food, drug and cos- 
metic law by David A. Vernon, public 
housing, planning and conservation by 
Herman D. Hillman, local govern- 
ment by William Miller, copyright 
law by Walter J. Derenberg, patent 
law by David S. Kane, contracts by 
Francis J. Putman, agency and part- 
nership by George H. Williams, bank- 
ing and negotiable instruments by 
Lawrence P. Simpson, sales by Ray 
Garrett, Jr., insurance by William F. 
Johnson, transportation law by Arnold 
W. Knauth, admiralty and shipping by 
Nicholas J]. Healy III, arbitration by 
Martin Domke, torts by John V. 
Thornton and Harold McNiece, fam- 
ily law by Frank R. Lacy, Jr., real and 
personal property by Elmer M. Mil- 
lion, landlord and tenant by Hiram H. 
Lesar, vendor and purchaser by Ralph 
E. Kharas, mineral law, oil and gas 
law, and water law by Clyde O. Martz, 
mortgages by Godfrey E. Updike, 
future interests by Bertel M. Sparks, 
trusts and administration by Dean 
Russell D. Niles of New York Univer- 
sity, and criminal procedure by Ken- 
neth Kaplan. 


This gives a good idea of the 
breadth of the coverage. 

Doubts of skeptics as to the suc- 
cessful compression into one vol- 
ume of the law of the fifty-odd Amer- 
ican jurisdictions have proved with- 
The reviews have 
been uniformly laudatory and year 


out foundation. 


to year the audience has increased. 
No wonder the Annual Survey has 
become the one comprehensive 
available to 
lawyers, judges and law teachers re- 


source of information 
specting the progress of American 
law. 

This annual volume like its prede- 
cessors and its successors should lie 
on your bed table. Covering, as you 
see it does, forty-one areas of the law 
surveyed by forty-seven contributors 
it will be handy for ready reference 
as your practice directs your atten- 
tion, now in this field, now in that. 
Chere are 842 pages of text and you 
can be sure of at least half a dozen 
useful ideas almost every time you 
browse in it. To make reference more 
ready, the articles are collected under 
main headings such as “Public Law”, 
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“Commercial Law”, “Property and 
Procedure”, “Legal Philosophy and 
Reform”, “Legal Bibliography” and 
the like. 

The unsung hero of a successful 
survey publication such as this is the 
editor. The 1953 editor is the very 
efficient Robert B. McKay. What a 
good job he did! In his task he had 
the aid of Isaac Ciechanowicz, Doro 
thy L. Killam, Fannie J. Klein and 
Henry B. Pogson, and the editors of 
the New York University Law Re- 
view that published all the pieces in 
the bound volume except the piece 


on legal bibliography by Julius 
Marke. 
Having all the survey articles 


bound in one volume is itself a price- 
less convenience. But the 1953 bound 
volume has not only a table of cases, 
statutes and administrative materials 
like the others, but, most important 
of all, a seven-year cumulative topi- 
cal index. Prepared carefully and 
with extreme skill by Isaac Ciechano- 
wicz, it is of great value to both new 
who have 


subscribers and 


been taking the Survey regularly. A 


pers¢ ns 


glance at this index indicates beyond 
doubt the comprehensiveness of the 
materials within the Survey volumes. 

You cannot afford to be without 
this survey. Take your pen in hand 
and order it. 

ARTHUR JOHN KEEFFE 

New York, New York 


Maurary LAW. By Daniel 
Walker. New York: Prentice-Hall, 
Inc. 1954. $9.75. Pages xiv, 748. 

This is a casebook on military law 
and challenges the field hitherto oc- 
cupied by Professor A. Arthur Schil- 
ler’s Military Law (West Publishing 
Co., 1952) and Military Jurispru- 
dence (Lawyers Co-operative Pub- 
lishing Co., 1951), the latter the so- 
called “Army” compilation resulting 
from collaboration of officers of the 
Judge Advocate General’s Corps of 
the Army. 

Vital statistics are as follows: the 
present work comprises 707 pages, 
exclusive of the Uniform Code of 
Military Justice which is reprinted 
as an appendix. Professor Schiller’s 
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work contains 585 pages; the Army 
work, 1313 pages. Neither of the lat- 
ter contains any connecting text; 
each limits itself to a re-print of 
cases, statutes, regulations, etc., with- 
out discussion or explanation. The 
present work, however, has valuable 
introductory explanations of each 
branch of military law. In addition, 
six chapters dealing with the opera- 
tion of the court-martial system con- 
clude with problems. These are de- 
signed to aid teacher and student in 
the discussion of applicable prin- 
ciples—a feature carried to its ulti- 
mate in Hart and Wechsler’s admi- 
The Federal Courts and the 
Federal System. 


rable 


The present work is intended for 
classroom use in law schools, more 
and more of which are offering a 
course in military law for purely util- 
itarian purposes. It has, however, an 
added usefulness. We are apt to for- 
get that law schools are properly 
part of a university whose end object, 
as the name implies, is universal 
knowledge. Of this, the law is a part, 
exemplified by Sir William Black- 
stone writing his Commentaries, not 
for lawyers, but for the undergradu- 
ates at Oxford who were presumed 
to have a gentleman’s interest in the 
subject. No better cross-section of the 
subject of military law can be ob- 
tained than through examination of 
the present work. It is like a series 
of essays in a book of modern criti- 
cism by specialists in their fields; the 
essays here, however, are authorita 
tive court decisions linked together 
by pungent text. They show the his 
tory and present status of the subject. 

By reason of his background as 
Commissioner of the United States 
Court of Military Appeals, the au- 
thor is exceptionally familiar with 
the jurisdiction and procedure of 
that court. This is reflected in the 
extensive treatment of military crim 
inal law, its nature, history and 
sources (Chapter 3); the nature of 
offenses under military law (Chap- 
ter 4); the make-up of courts martial 
(Chapter 5); 
(Chapter 6) 
courts martial, their trial procedure, 


pre-trial procedure 


and jurisdiction of 


rules of evidence and the review of 


their decisions 7-10). 


(Chapters 
Over 350 pages are devoted to these 


practical aspects of military law. In 
addition, seventy-five pages are de- 
voted to civil court review (such as 
it is) of courts-martial decisions. The 
average lawyer unfamiliar with the 
court-martial system can get enough 
out of these chapters to enable him 
to make a start at least in represent- 
ing a client before a court martial 
or on appeal. 

In addition to courts martial and 
their procedure, Mr. Walker’s work 
discusses extensively martial law and 
military government (Chapter 13), 
the law of war and military tribu 
nals (Chapter 14); the financial and 
contractual relations of officers and 
enlisted men with the Government 
(Chapters 15 and 16); the liability 
of servicemen in civilian criminal 
courts (Chapters 15-17); the civil 
rights and liabilities of servicemen 
and the civil relief acts (Chapters 
18-19). 

A work of this magnitude, parti- 
cularly the chapters on martial law, 
military government and the law of 
war, brings sobering thoughts. The 
danger of atomic attack inevitably 
suggests the possibilities of martial 
law. For, depend upon it, atomic at- 
tack will inevitably result in a cry 
for the Army. However admirable 
our development of civil defense 
agencies, it cannot be expected that 
we can so quickly unmake human 
nature. In an emergency the people 
have only one instinctive life-save1 
in their desperation—the cry is: call 
out the Army, declare martial law. 
Chis has been the rule since ancient 
Rome, since, indeed, the dawn of or- 
ganized society. We suggest, with dif- 
fidence, it will be the rule tomorrow 
and this is said with due respect for 
the admirable work the civil defense 
agencies are now doing. If there be 
no real defense to the atomic bomb, 
then the worse the attack, the louder 
will be the cry, and always for the 
Army, which in some miraculous way 
is supposed to be able to take care 
of the civil population, including the 
civil defense workers. 

If so, we may well study martial 
law and find out how the system 
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works and what are the rights of 
all concerned under it. Curiously 
enough the United States operated 
the longest regime of martial law in 
modern times—in Hawaii from Pearl 
Harbor Day until October 24, 1944. 
The author refers to this regime in 
Chapter 13 and reprints the leading 
case dealing with it (Duncan v. Ka- 
hanamoku, 327 U.S. 304) almost in 
its entirety. The Duncan case and 
the author’s discussion of martial law 
as such merit considerable study. 
Also the civil liability of military 
commanders operating martial law 
should come in for 
Che military and naval commanders 
in Hawaii after Pearl Harbor are 
still being dogged by damage suits 
in the courts. The United States is 


consideration. 


still far behind the times in this res- 
pect. The British have a traditional 
policy of winding up a regime of 
martial law with an act of indemn- 
ity under which the Crown pays just 
claims against the military command- 
ers. Our own generals and admirals 
are not so lucky; if they are unfortu- 
nate enough to be in command dur- 
ing a regime of martial law, they 
may as well look forward to a life- 
time of litigation wherein their per- 
sonal fortunes are at stake save only 
for the hope of congressional reim- 
bursement. Congress reimbursed An- 
drew Jackson for a federal martial- 
law fine twenty-some years later and 
only a month or so before his death. 
Our author cites pertinent authori- 
ties on these questions and many oth- 
ers. It is safe to say no rival work in 
this field is likely to be undertaken 
in the near future. 
WILLIAM J. HUGHES, JR. 

Washington, D. C. 


Mauurary TRIBUNALS AND 
INTERNATIONAL CRIMES. By 
John Alan Appleman. Indianapolis: 
The Bobbs-Merrill Co., Inc. 1954. 
$8.00. Pages 436. 

With a reputation of considerable 
prominence as the author of well- 
known texts on insurance law and as 
a trial lawyer, Mr. Appleman turns 


his attention to the war crimes trials 
that followed World War II. These 
have produced a considerable liter- 
ature of commentary, both approv- 
ing and condemning them. Mr. Ap- 
pleman tries to steer a middle course 
based on a factual examination. Im- 
plicit in his approach is the attitude: 
here is a body of law that has de- 
veloped; as lawyers let us examine 
and evaluate it and while we are at 
it let us consider the criticisms that 
have been raised and _ ascertain 
whether they are well-founded. 

He brings to this task a trial law- 
yer’s point of view and examines in 
great detail the proceedings of the 
International Military Tribunal at 
Nuremberg, rightly regarding it as 
the foundation of the others. Having 
done that he discusses only the dis- 
tinctive differences in other cate- 
gories of trials: the subsequent Nu- 
remberg trials held by the United 
States alone, the Tokyo trial before 
the International Military Tribunal 
for the Far East, and lastly the many 
trials by military commissions held 
by the United States in Germany and 
in the Pacific Theater as well as war 
crimes trials held by national courts 
of liberated nations. Of these last, 
which far overshadowed the Nurem 
berg trials in numbers, he estimates 
that there were at least 2116 trials, of 
which the United States held 950 in- 
volving 3095 defendants. In essence 
he concludes that the participants 
did « good job. The prosecution bore 
down; the defense counsel were dili 
gent, 
sometimes brilliant; and the courts 
and their procedures, on the whole, 


pugnacious, persistent and 


were fair and they did a remarkable 
job under great handicaps. 

Even if the procedures were fair, 
were the rules of substantive 
equally so or were they only exam- 


law 


ples of “victor’s justice”? It is in his 
extended analysis of the legal de- 
fenses interposed by the accused war 
criminals that the author makes his 
most valuable and original contribu- 
tion. To the layman it may not seem 
that the wholesale slaughter of mil- 
lions of civilians by the Nazis could 
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rest upon any conceivable moral or 
legal justification. But a number of 
technical defenses were asserted (e.g., 
no conspiracy, ex post facto, act of 
state, respondeat superior, acquies- 
cence and equal guilt of other na- 
tions, validity under German law) 
and the rulings thereon were of great 
significance to the history of juris- 
prudence. Here, too, he believes that 
in general the rulings denying those 
defenses were sound. His principal 
misgivings concern the refusal to 
hear the plea that the Germans’ war 
crimes were in reality only provoked 
by the Allies’ own crimes. He be- 
lieves that abstract justice required 
that this defense be heard, even if 
it hurt. The Nuremberg Tribunal 
rather reasonably ruled that the Ger- 
mans were on trial, not the Allies. 
Mr. Appleman is greatly impressed 
by what his page by page examina- 
tion of the voluminous records re- 
veals. He confesses in the Introduc- 
tion: 
The author might add that in some 
cases his conclusions came as a surprise 
to him. He had approached this sub- 
ject with somewhat of a preconceived 
notion against the validity of the 
trials. Any such feelings were, how- 
ever, laid aside in order to report this 
material accurately. The author fur- 
ther believes that one should not pur- 
port to criticize any of the particular 
proceedings unless he has actually 
read the transcripts of evidence and 
has had some experience as a trial 
lawyer. These trials can be evaluated 
only upon the basis of study and not 
of prejudice. 


As an introduction to the field, as 
an orientation for those concerned 
with the problems of United Nations 
proposals on genocide or human 
rights or on international criminal 
courts, the book is extremely useful 
for it provides a key to the literature 
and the reports on war crimes trials 
and has a valuable bibliography. 
The future policy implications may 
be drawn by others, but the legal 
basis for future decisions and trials 
is carefully, competently and inter- 
estingly set forth. 

Davip I. LipPert 


Los Angeles, California 
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What’s New in the Law 


The current product of courts, 


George Rossman 
Richard B. Allen 


departments and agencies 


Attorneys . admission to Bar 


® The Supreme Court of Illinois has 
ruled that an otherwise qualified 
applicant may be denied admission 
to the Bar because of his refusal 
to say whether he was a member of 
the Communist Party or any other 
subversive organization listed by the 
United States Attorney General. 

The applicant refused to answe1 
the question before a district charac- 
ter and fitness committee which must 
approve applicants after they have 
passed the bar examination. Because 
of the refusal to answer, the commit- 
tee reported adversely on him and he 
was denied the certificate of good 
moral character requisite for admis- 
sion. 

In affirming this action, the Court 
held that an inquiry into a bar appli- 
cant’s loyalty was pertinent since one 
of the conditions precedent to practi- 
cing law in Illinois is the taking of 
an oath to support the United States 
and Illinois Constitutions. Consider- 
ing that a lawyer holds “a position 
ot public trust, or at least semipublic 
trust”, the Court had no difficulty in 
determining that membership in the 
Party related to loyalty. A member 
of the Party may “be unable truth- 
fully and in good conscience to take 
the oath...and it is relevant to in- 
quire of an applicant as to his mem- 
bership”, the Court said. 

The Court declared that if the ap- 
plicant answered the question “no”, 
the inquiry would end, unless the 
truth of the reply were doubted, in 
which case further questions would 
be proper. If the question were an- 
swered affirmatively, “further inquiry 
into the applicant’s innocence or 
knowledge as to the subversive na- 
Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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ture of the organization would be re- 
levant”’. 

The applicant contended that in 
quiries about his “political affilia- 
ations and organizational member- 
ships” were unconstitutional deroga- 
tions of his freedom-of-speech rights. 
But the Court had no trouble dis- 
missing this argument. 

The instant case reminded the 
Court of In re Summers, 325 U. S. 
561, where the Supreme Court upheld 
Illinois’ refusal to admit a conscien- 
tious objector to law practice. The 
Court opined that “one who would 
embrace a movement to overthrow 
our government by force of arms” is 
more unqualified to practice law 
than a conscientious objector. 

(In re Anastaplo, Sup. Ct. IIl., Sep- 
tember 23, 1954, Daily, J. 121 N.E. 
2d 826.) 


Attorneys . . . professional ethics 


® Applying Canon 6, the Court of 
Appeals for the Second Circuit has 
held that an attorney and any firm 
with which he is associated are dis- 
qualified from representing theater 
operators in a treble-damage anti- 
trust suit against’ film distributors 
who were clients of a firm with which 
the attorney was formerly associated. 

The attorney had been employed 
by a firm which had represented 
large motion picture distributors. He 
had personally participated in the 
defense of the group in three anti- 
trust suits. Although he was only one 
of a team from the firm participating 
in the case, he had access to the dis- 
tributors’ papers for the purpose of 
collecting and correlating them for 
defense use. 

The third paragraph of Canon 6 
provides: 

The obligation to represent the 
client with undivided fidelity and not 
to divulge his secrets or confidences 
forbids also the subsequent accept- 


ance of retainers or employment from 
others in matters adversely affecting 


* EDITOR-IN-CHARGE 
* ASSISTANT 


any interest of the client with respect 

to which confidence has been reposed. 

Although there was no finding that 
there was any specific information 
given the attorney by the former cli- 
ents that might be used against them 
in the present case, the Court sub- 
scribed to the rule that disqualifica- 
tion should follow if there are mat- 
ters embraced within the pending 
suit substantially related to the mat- 
ters in the former case or cases. The 
Court held that such a situation ex- 
isted in the instant case. 

The attorney had spent about 80 
per cent of his professional experi- 
ence in the field of motion picture 
antitrust suits, and the Court said it 
was “not unmindful of the drastic 
effect of the canon” in this case. But, 
the Court remarked, the hardship “‘is 
an inevitable incident to his own 
choice of profession and choice of 
employment”, and that the special- 
ized practice “is but a small fragment 
of the overall field still open to him 

The Court emphasized that its de- 
cision was no reflection on the attor- 
ney’s good faith and moral integrity, 
inasmuch as he had relied on an in- 
formal agreement he had with a se- 
nior member of his former firm as to 
his future activities in the film anti- 
trust field, 
Court held was not binding. 


which agreement the 

(Consolidated Theatres, Inc. et al. 
v. Warner Bros. Circuit Management 
Corporation, C.A. 2d, September 28, 
1954, Hincks, J.) 


Constitutional Law . . . film censorship 


®" Chicago's motion picture censor- 
ship machinery has been saved from 
constitutional 
challenge by the Supreme Court of 


a freedom-of-speech 


Illinois. 

Under a city ordinance a motion 
picture must have a permit from the 
commissioner of police before it can 
be exhibited. The permit may be 
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withheld for a variety of reasons, in- 
cluding that the picture is “immoral 
or obscene”, which was the ground 
used in the instant case for refusal of 
a permit for The Miracle. This is the 
same -film whose banishment from 
New York as sacrilegious was re- 
versed by the Supreme Court of the 
United States in Joseph Burstyn, 
Inc. v. Wilson, 343 U.S. 495. 

The Burstyn case is significant be- 
cause it broke new ground in the 
field of motion picture censorship 
and licensing by holding that films 
are entitled to the protection of the 
First and Fourteenth Amendments 
the same as other forms of commu- 
nication, and that they are entitled 
to be free of prior restraints. In 
the 
Court left open a convenient door 


Burstyn however, Supreme 
by reserving decision on the ques- 


tion “whether a state may censor 


motion pictures under a clearly 
drawn statute designed and applied 
to prevent the showing of obscene 
films”. 

Thus the Court in the instant case 
found that the Chicago censorship 
procedure squared with constitution- 
al guarantees and that the meaning 
of “obscene” was clear. A motion pic- 
ture is obscene, the Court declared, 
when, considered as a whole and with 
respect to its effect upon a normal, 
average person, “its calculated pur- 
pose or dominant effect is substanti- 
ally to arouse sexual desires, and if 
the probability of this effect is so 
great as to outweigh whatever artis- 
other the film 
possess.” And, the Court said, “im- 


tic or merits may 
moral” is a synonym for “obscene”. 

The Court, while rejecting the ex- 
hibitors’ contention that censorship 
is unconstitutional, did concede that 
upon a review of his action the cen- 
sor must carry the burden of affirma- 
tively showing that the film falls 
“within the proscriptive terms of the 
The Court remanded 
the case for a determination by the 


ordinance”. 


trial judge as to whether the picture 
was obscene, since the trial court had 
ruled the ordinance unconstitution- 
al and therefore had no occasion to 
make a finding as to obscenity. 
Civil Liberties 


(American Union 


etal. v. City of Chicago, Sup. Ct. Ill., 
May 24, 1954, as modified on denial 
of rehearing September 20, 1954, 
Schaefer, C.J]., 121 N.E. 2d 585.) 


Courts . . . status of Tax Court 

® Although Congress in the Internal 
Revenue Code calls it “an indepen- 
dent agency in the executive branch 
of the Government”, the Tax Court 
of the United States is a judicial 
agency and a court. This is the con- 
clusion of the Court of Appeals for 
the Third Circuit in holding that the 
Tax Court should follow accepted 
forms of judicial procedure by indi- 
cating the names of judges who parti- 
cipate in en banc decisions. 

The Court noted that Congress 
had designated the Tax Court as a 
court and its members as judges. 
Since its inception as the Board of 
Tax Appeals in 1924, the Court con- 
tinued, it has operated only as a ju- 
dicial tribunal, with powers wholly 
judicial in character, and it has never 
had any administrative powers or 
functions. Moreover, the Court ob- 
served, its decisions have been final 
and reviewable only on the record by 
the courts of appeals, and since 1948 
the scope of review has been the same 
as cases from the district courts. 

Hybrid or not, the Court declared, 
the “Tax Court is thus for all prac- 
tical purposes a judicial tribunal 
operating in the federal judicial sys- 
tem”. The Court said that whether 
it is a legislative court (like the Cus- 
toms Court) or something else was 
a matter of “legal semantics” since 
it is not subject to supervision or re- 
view by the executive branch but 
only by federal appellate courts. 

(Stern et ux. v. Commissioner, 
C.A. 3d, September 17, 1954, Maris, 


J). 


Criminal Law. . .wire-tapped evidence 
® The Superior Court of Pennsylva- 
nia says that the subject of admitting 
evidence obtained by wire-tapping 
“encourages courts to divide, Con- 
gress and legislatures to debate, law 
reviews to philosophize and newspa- 
pers to editorialize—frequently and 
often vituperatively”. 

So remarking, the Court proceeded 
to divide six-to-one in reaffirming 








What's New in the Law 


Pennsylvania's adherence to the rule 
that illegally obtained evidence is ad- 
missible and that the anti-wire-tap- 
ping provision of the Federal Com- 
munications Act [47 U.S.C.A. §605] 
does not deny to state courts the 
right to admit wire-tapped evidence. 

In an excellent analysis of wire- 
tapping law, the Court pointed out 
that until 1914 all American juris- 
dictions except Iowa adhered to the 
rule that the admissibility of evi- 
dence was not affected by the illegal- 
ity of the means by which it was ob- 
tained. In that year in Weeks v. 
United States, 232 U.S. 383, the Su- 
preme Court held that evidence il 
legally obtained by federal officers 
was not admissible in federal courts. 
By 1949, the Court remarked, only 
sixteen states had adopted this rule. 

After enactment of §605 of the 
Communication Act, the Supreme 
Court in Nardone v. United States, 
302 U.S. 379, ruled that wire-tapped 
evidence was not admissible in fed- 
eral courts. But in 1952 in Schwartz 
v. Texas, 344 U.S. 199, the Supreme 
Court said that §605 does not apply 
to exclude such evidence in state 
courts. 

The defendant in the instant case 
conceded all this but came up with 
a novel theory. He argued that since 
§605 provides that “no person not 
being authorized by the sender shall 
intercept any communication and 
divulge or publish [it] . . .”, a police 
officer who testifies in any court is 
actually committing a federal crime 
by divulging the wire-tapped con- 
versation. So, he contended, regard- 
less of the question of admissibility, 
no court would want to countenance 
the commission of a crime in its 
presence. 

The Court emphatically rejected 
this contention. The Court stated 
that inasmuch as Schwartz held Sec- 
tion 605 not applicable to state of- 
ficials testifying in state courts, it 
would be anomalous to hold that 
“Congress intended to make a crime 
of what it did not intend to prohib- 
it”. The Court declared, moreover, 
that the general words of the statute 
—“no person”—did not include the 
sovereign. 
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Adverting to Justice Holmes’ re- 
mark that wire-tapping is “dirty busi- 
ness”, the Court said: “Police officers 
cannot apprehend the enemies of so- 
ciety while carrying The Age of Chi- 
valry in one hand and Emily Post's 
latest edition on Etiquette in the 
other.” 

(Pennsylvania v. Chaitt, Super. Ct. 
Pa., July 13, 1954, Woodside, J., 107 
A. 2d 214.) 


Divorce . . . domiciliary requirements 


® Facing the same problem that was 
before the Court of Appeals for the 
[Third Circuit in Alton v. Alton, 207 
F, 2d 667 (39 A.B.A.J. 1097; Decem- 
ber, 1953), and deciding it different- 
ly, the Supreme Court of New Mexi- 
co has held that a statute providing a 
presumption of domicile for certain 
plaintiffs in divorce cases is not an 
unconstitutional interference with 
the judicial branch of government. 

The statute provides that a mem- 
ber of the Armed Forces who has 
been “stationed continuously in any 
military base or installation in the 
State of New Mexico for [a] period 
of one (1) year shall...be deemed 
[a resident] in good faith of the 
state...” for the purpose of having 
the necessary residence requirement 
to commence a divorce suit. The stat- 
ute withstood several constitutional 
attacks recently in Wilson v. Wilson, 
272 P. 2d 319, but in the present case 
the Court went further, considering 
the contention that the statutory pre- 
sumption of residence from mere 
presence was unconstitutional. 

In the Alton case the Third Cir- 
cuit was examining a Virgin Islands’ 
statute making six weeks’ presence 
in the Islands prima facie evidence 
of domicile for divorce purposes. A 
divided court struck down the law on 
due-process constitutional grounds. 
An appeal to the Supreme Court was 
dismissed as moot, 74 S. Ct. 736 
(40 A.B.A.J. 709; August, 1954). 

In reaching a different conclusion 
than the Third Circuit, the Court in 
the instant case made it clear that it 
was not ruling that domicile is not a 
prerequisite to divorce jurisdiction. 
Rather, the Court held that domicile 
is a prerequisite, but that a statute 
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may provide a domiciliary presump- 
tion without unconstitutionally in- 
vading the province of the judiciary. 

“There is a rational connection be- 
tween the fact proved (one year con- 
tinuously stationed in New Mexi- 
co),” the Court declared, “and the 
fact presumed (domiciliary intent). 
To reach this conclusion requires a 
step beyond the reasoning of any ad- 
judicated cases called to our atten- 
tion.” The Court found justification 
for its position by reasoning that the 
existence of residence with domi- 
ciliary intent for divorce purposes 
has always centered upon the integ- 
rity of the plaintiff's assertion of its 
existence. The question of integrity 
has no place when a serviceman is in- 
volved, the Court said, since the mi- 
litary has absolute power to control 
the physical whereabouts of its mem- 
bers. Thus, the Court concluded, a 
serviceman is always residing in a 
certain place in good faith and not 
simply for the purpose of establish- 
ing residence for divorce. 

(Crownover v. Crownover, Sup. 
Ct. N.M., September 9, 1954, Sey- 
mour, J., 274 P. 2d 127). 


Divorce . . . foreign decree 


® An appraisal of how far the New 
York courts might go in not recog- 
nizing Mexican divorce decrees is 
made in a recent case in the United 
States District Court for the Southern 
District of New York. 

Involved, for the purpose of deter 
mining whether a social security ap- 
plicant was the widow of an insured 
decedent, was a 1927 Mexican di- 
vorce obtained by the widow’s first 
husband. It was conceded that the 
husband had gone to Mexico solely 
for the purpose of obtaining a di- 
vorce and that he was not domiciled 
there. The wife had, however, ap- 
peared in the proceeding by duly 
authorized counsel. 

The Court ruled that, however 
much New York courts might in- 
quire into the jurisdictional status in 
regard to divorces granted by sister 
states, lack of domicile is not neces 
sarily a bar in that state to the recog- 
nition of a foreign country’s divorce. 
Observing that the present Mexican 


divorce was of neither the mail-order 


nor ex parte variety, the Court de- 
clared: “It is not offensive to the pub- 
lic policy of New York to recognize, 
despite the absence of the ‘jurisdic- 
tional fact’ of domicile, a foreign di- 
vorce obtained by parties who have 
taken the marital res out of the state 
for the purpose of invoking a di- 
vorcing jurisdiction, by the actual 
appearance of one of the parties 
coupled with the voluntary appear- 
ance of the other through authorized 
counsel.” 

(Drew v. Hobby, U.S. D.C. S.D. 
N.Y., July 19, 1954, Edelstein, J., 
123 F. Supp. 245.) 


Evidence . . . recording depositions 


® May a recording machine, rather 
than a stenographer, be employed 
for the taking of a pre-trial deposi- 
tion, over the objection of the party 
being examined? A conflict on this 
question has developed in New York 
state. 

The latest court to speak is the 
Supreme Court of Kings County, 
which has ruled that recording de- 
vices may not be used for examina- 
tions before trial if the party to be 
examined objects. The Court based 
its ruling on the state’s rule of civil 
practice requiring examinations by 
depositions to be conducted “in the 
same manner as on a trial”. This 
means the use of shorthand or steno- 
type reporters, the Court said, and 
nothing else. 

In a previous case, Gotthelf v. 
Hillcrest Lumber Co., 116 N.Y.S. 2d 
873, the Appellate Division, First 
Department, had approved the use 
of a recording machine, over objec- 
tion. There the Court held that the 
rule of civil practice meant only that 
the traditional question-and-answer 
form of examination should be used, 
and that it had no relation to the 
mechanics of recording the testi- 
mony. 

(Gelman v. Pepper et al., N.Y. 
Sup. Ct., Kings County, April 26, 
1954, Moss, J., 132 N.Y.S. 2d 460.) 


Fair Trade Laws. . 


® A corporation which has signed a 
fair trade agreement in accordance 
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with the laws of a state in which it 
operates cannot escape the conse- 
quences of violating the agreement 
by the expedient of its officers organ- 
izing a discount-selling corporation 
in a non-fair trade jurisdiction and 
soliciting business by mail in the fair 
trade state, according to the United 
States District Court for the South- 
ern District of New York. 

After having signed a fair trade 
agreement under New York’s Feld- 
Crawford Act in 1950, the defendant 
was charged the same year with vio- 
lation of the agreement. By consent 
of the parties, a decree enjoining fur- 
ther violations was entered. In 1953 
the defendant was found in contempt 
of the order, at which time it repre- 
sented to the court that “it will res- 
pect and abide by said injunctive o1 
der [of 1950] of this court”. 

In 1954 the principals of the de- 
fendant organized a discount mail 
order corporation in the District of 
Columbia, which has no fair trade 
laws. Officers and stock ownership of 
the two companies were the same. 
The discount company solicited or- 
ders by mail in New York, offering 
to sell the plaintiff's products at less 
than the fair-trade price. The offend- 
ed manufacturer asked for another 
contempt order. 

The defendant argued that the dis- 
count company was a legitimate con- 
cern having no connection with the 
defendant and that the Court’s in- 
junction could not extend to inter- 
state commerce. The Court, however, 
rejected this contention, and de- 
clared that the essential question was 
not the defendant’s right to organize 
and operate a discount company in 
a non-fair trade state and ship into a 
fair trade state, but was whether the 
new corporation was being used as a 
means of circumventing the Court’s 
injunction. “In other words,” the 
Court asked, “was a lawful activity 
used to achieve an illegal objective?” 

But the Court felt that it could 
not decide the contempt question 
posed without further information as 
to whether sales fell into a pattern 
indicating defiance of the order, and 
it appointed a special master to take 
evidence. 


(Sunbeam Corporation v. Masters, 
Inc., U.S. D.C. $.D. N.Y., August 21, 
1954, Weinfeld, J.) 


Federal Tort Claims Act . . . servicemen 


* A soldier's negligent injury of an- 
other while on “a frolic of his own” 
attach liability to the 
States under the Federal 
Tort Claims Act, even though it is 
argued that the soldier was seeking 
entertainment to bolster his morale, 
according to the Court of Appeals 
for the Ninth Circuit. 


does not 
United 


Phe plaintiff was injured when the 
car in which she was sitting was 
struck by an Army weapons carrie! 
driven by a soldier who had been 
drinking and who had obtained the 
vehicle by use of a spurious trip 
ticket. Use of the vehicle was un- 
authorized and was unconnected 
with any duties of the soldier. 

Nevertheless, the plaintiff argued, 
the case came within Murphey v. 
U.S., 179 F. 2d 743. In that case the 
Ninth Circuit held the Government 
liable under the Act where a service- 
man was allowed to take an Army 
truck under specific authorization 
that it might be used to carry soldiers 
to town for “entertainment, movies, 
etc.” and the accident occurred at an 
Indian dance outside the town. 

In distinguishing the cases, the 
Court noted that in Murphey the au- 
thorization to use the truck for “en- 
tertainment, movies, etc.” included 
a digression to the Indian dance. In 
the instant case, the Court pointed 
out, there was no authority to use 
the truck and it was not being used 
for organized recreational purposes. 
The Court also rejected the argu- 
ment that the soldier’s joy ride was 
in the line of “military duty” since 
entertainment is essential to a sol- 
dier’s morale. 

(Williams v. U.S., C.A. 9th, Sep- 
tember 8, 1954, Bone, J.) 


’ 


Juries . . . outside influences 


® Trial lawyers know that it is next 
to impossible to insulate a jury from 
persistent corridor rumors during 
the trial of a case. A recent case in 
the Court of Appeals for the Fifth 
Circuit _ illuminates 


what conse- 
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it can be 
proved that a jury did hear and dis- 
cuss rumors about a compromise 
settlement. 

The case was a treble-damage ac- 


quences may follow if 


tion by theater owners against a 
group of motion picture distributors 
in which a conspiracy to restrict runs 
and clearances was alleged. It was 
tried to a jury intermittently over a 
period of seven months. After a ver- 
dict and judgment against them, the 
distributors sought a new trial on 
several grounds, one of which was 
that the jury had been influenced by 
prejudicial and extraneous informa- 
tion. 

At a hearing on the motion, all the 
jurors were questioned. It developed 
that it had been a rather common 
rumor during the trial, discussed by 
the jurors, that one of the defendants 
had settled the case out of court for 
$75,000 to $100,000. As a matter of 
fact one of the defendants had set- 
tled during the trial for $10,000. It 
also turned out that one of the plain- 
tiffs’ witnesses was the father of a 
juror’s brother-in-law and that the 
juror and the witness had discussed 
the case. 

The Court concluded that “the re- 
cord as a whole justifies the conclu- 
sion these extraneous matters had a 
substantial influence, prejudicial to 
defendants, in producing the verdict 
in this case’”’. 

(Paramount Film Distributing 
Corporation et al. v. Applebaum et 
al., C.A. 5th, October 12, 1954, Daw- 
kins, J.) 


Process . . . substituted service 


" A Louisiana statute permitting 
substituted service upon the secre- 
tary of state in actions against non- 
resident Owners or operators of wa- 
ter craft for accidents upon naviga- 
ble waters within the state has been 
held constitutional by the United 
States District Court for the Western 
District of Louisiana. 

The statute was patterned after an 
act permitting service upon the secre- 
tary of state in actions involving non- 
resident motorists, which Louisiana 
has in common with many other 
states. 
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What's New in the Law 


The defendants argued that the 
hazards of motor highway travel jus- 
tified and, in fact, compelled the ex- 
ercise by the states of their police 
power to insure safety for all high- 
way users by providing for substitut- 
ed service, but that no such consid- 
erations exist in the operation of 
watercraft. 

The Court disagreed. It was a mat- 
ter of difference of degree and not 
substance, it ruled, observing that 
navigation accidents may be as seri- 
ous, although not as numerous, as 
highway accidents. “The states have 
a wide discretion to determine when 
and in what circumstances they will 
exercise their police power,” the 
Court concluded, “and the 
will not interfere except in cases of 


courts 


clear and arbitrary abuse”. 
(Goltzman et al. v. Rougeot et al., 

U.S. D.C. W.D. La., August 2, 1954, 

Dawkins, J., 122 F. Supp. 700.) 


Taxation .. . transferred assets 


®* An attempt by the Commissioner 
to collect unpaid income taxes of a 
either the 
proceeds of his life insurance or its 
cash value at the time of his death 


decedent-insured from 


has been rejected by the Court of 
Appeals for the Second Circuit. 

The decedent died with life insur- 
ance of the face amount of $42,000 
payable to his wife and children and 
as to which he had retained the right 
to change the beneficiary. The cash 
surrender value of the policies at the 
time of his death was $3,109.80. The 
decedent’s estate was negligible and 
subject to a tax liability of $401,507.- 
56 in income taxes for the years 1929 
to 1938. 

The Commissioner contended that 
under I.R.C. Section 311 [Section 
6901 of the 1954 Code] the insurance 
proceeds were “transferred assets” 
in the the 
subject to liability 


beneficiaries 
payment 
of the decedent's taxes. The Court 


hands of 
for 


did not agree. It ruled that under 
Section 311 the person against whom 
the collection is attempted must be 
a “transferee’’ and must also be un- 


1090 American Bar Association Journal 


der a “liability, at law or in equity” 
the debt. 

The that the 
beneficiaries were transferees only 
to the extent of the cash value of the 
policies, and not to the proceeds. 
But under applicable New York law, 
the Court continued, even the cash 
value could not be subjected to 
liability in the absence of a showing 
of actual fraud on the part of the 


for 


Court then ruled 


decedent-insured to defraud credit 
ors at the time he took out the pol- 
icies. 

(Rowen et al. v. Commissioner, 
C. A. 2d, September 9, 1954, Hincks, 
J-) 


Unfair Competition . . . charge plates 


®" The Court of Appeals for the 
held that the 
issuer of metal charge plates cannot 


Second Circuit has 


prevent use of the plates in a store 


member of the association 


which has issued the plates. 


not a 


The charge plates in question were 
the ordinary small tin plates em- 
with the customer's 


which are in general use throughout 


bossed name 
the nation. Six stores had formed an 
association and had agreed to extend 
credit to the charge plate holders. A 
non-member store, turned down in 
its bid for membership in the associa- 
tion, allowed its customers credit up- 
on presentation of the plates. The 
association sought an injunction for 
unfair competition. 

The Court ruled that the plates 
had been unconditionally distrib- 
uted to the public and that the asso- 
ciation could not impose a servitude 
or restriction upon their use. The 
Court said “If defendant wants to 
make short cuts in its bookkeeping, 
to its own advantage, by using what 
has been freely distributed to the 
general public, there seems neither 
legal nor equitable basis for finding 
that it has done wrong, any more 
than had it copied names and ad- 
dresses from a telephone directory, 
for example.” 

Finding no exact precedent, the 
Court refused to draw an analogy to 


Service v. Asso- 
215, 


involved misappropriation and sale 


International News 
ciated Press, 248 U. S. which 
by I.N.S. of news gathered by the 
\.P. In the present case, the Court 
declared, while there might be com- 
petition among the defendant and 
the association stores, the defendant 
was not appropriating and selling 
as its own the products sold by the 
other stores. 

(Hartford Charga-Plate Associates, 
Inc. v. Youth Centre-Cinderella 
Stores, Inc., C. A.. 2d, September 17, 
1954, Clark, J.) 


What's Happened Since . . . 


® On October 14, 1954, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Tudor v. 
Board of Education, 100 A. 2d 857 
(40 A.B.A.J. 324; April, 1954), leav- 
ing in effect the decision of the Su 
preme Court of New Jersey that the 
King James Version of the New 
Testament is sectarian and that dis 
tribution of it in the state’s public 
school system violates constitutional 
provisions relating to freedom of re- 
ligion. 


® On October 18, 1954, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Bertelsen v. 
Cooney, 213 F. 2d 161 (40 A.B.A.]. 
705; August, 1954), leaving in effect 
the decision of the Court of Appeals 
for the Fifth Circuit that the doc- 
tors’ draft law is not unconstitutional 
as violating the war powers and the 
Fifth and Thirteenth Amendments. 

DENIED CERTIORARI in Rogers v. 
Republic Pictures Corporation and 
Autry v. Republic Productions, Inc., 
213 F. 2d 662 and 213 F. 2d 667 (40 
A.B.A.]. 783; September, 1954), leav- 
ing in effect the decisions of the 
Court of Appeals for the Ninth Cir- 
cuit that under contracts with mo- 
tion picture producers actors had 
relinquished rights to films and the 
producers could license them for 
showing on commercially sponsored 
TV programs, and in the Autry case 
could permit them to be cut to fifty- 
three minutes running time. 
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Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








® School law is a little known but highly significant segment of the total body 
of legislation. Recent efforts toward its codification are embodied in the bulletin 
of the National Education Association which is reviewed in the following article 
by Dr. William A. Yeager, a nationally known authority in the field. 





The Codification of School Laws—A Review’ 
William A. Yeager, Professor of Education, Director of Courses in School 
Administration at the University of Pittsburgh 


®" Largely because the Federal Con- 
stitution of the United States is si 
lent in regard to education matters, 
education has been declared a state 
function. This has been confirmed in 
educational practice and by numer- 
The 


tions of all of the states contain pro- 


ous court decisions. constitu 
visions which make it obligatory 
upon their legislatures to provide for 
the establishment of efficient and 
uniform systems of public schools. 
\s an outcome all state statutory 
provisions relating to education are 
passed in obedience to those consti- 
tutional mandates. Within 

exceptions state legislatures 
plenary power in educational matters 


within the state, limited only by the 


certain 
have 


state constitution and by such broad 
educational interpretations as have 
been made by the United States Su- 
preme Court.? Such plenary power 
may be said to be an attribute of 
sovereignty within the state. It may 
be derived from the power of the 
state to promote the general welfare 
of its citizenry; it may also be at- 
tributed to the state’s police power. 

Even the most casual observer may 
realize the magnitude and complex- 
ity of state laws relating to education 
that have arisen in the forty-eight 
states over a century or more in some 
states, and decades in others, of their 
legal existence as states. Each state 
has its own unique educational his- 
tory, problems and _ educational 
needs. Each state over the years has 


endeavored to meet these needs in ac- 


cordance with prevailing public op- 


inion expressed in legislation and 
in the light of changing social and 
economic conditions. The result has 
been a wide variety of patterns in the 
school laws of our states. Many school 
codes are not organized under logical 
headings. They are not fully indexed 
and contain unnecessary duplications 
and ambiguities. In some states there 
is a lack of cross reference between 
the school laws and the legal provi- 
sions affecting schools which are to 
be found in the general statutes. 
Realizing the need for greater uni- 
formity and understanding of the 
school laws of the several states, the 
National Education Association un- 
dertook to analyze the school laws 
of the several states with a view to 
establishing greater uniformity in 
the basic principles of codification. 
In addition to.the expert staff of the 
NEA Research 
chief state school 


Division, lawyers, 
codifiers 


and college professors were invited 


officers, 


to assist in the huge task of compila- 
tion. 
The term technical 


sense means a collection of statutes 


“code” in a 


existing and in force in a given state 
arranged systematically in one book 
under some plan of classification. 
Since new laws are passed annually 
biennially in 
others, complete revision is hardly 


in some states and 
possible in each state after each leg- 
islative session. New codes may be 
issued at intervals, often quite in- 
frequently. Thus it may be difficult 
to ascertain laws that are redundant, 
obsolete, overlapping and conflicting. 





Moreover, of greater significance is 
the absence of any uniformity in 
comparing the laws of one state with 
another because of differences in 
classification and other factors. 
After reviewing practices and prin- 
ciples in the codification of general 
statutes, certain standards were 
agreed upon as desirable considera- 
tions in the preparation of any new 
codification. These are as follows: 


1. The system of classification of 
statutory provisions should be logi- 
cal. 

2. The classification of provisions 
within a title should be assigned 


“catchline’ 


headings in about four 
levels of subdivision. 

3. Major topics within the title 
should have equal significance. 

4. The numbering system should 
be planned so as to provide identifi- 
cation, exact reference and perma- 
nence with possibility of expansion. 

a. Each section should have a 


number that is distinctive 
and identifiable with subject 
matter. 


b. The same numbers should be 
retained after 
changes. 


c. New provisions should be in- 


legislative 


serted at their logical places 
without disturbing the num- 
bering system. 

5. The compilation should permit 
continuous revision to keep it up to 
date. 

6. Frontal analyses should be in- 
cluded but held to a reasonable de- 
gree of detail. 

7. Reference helps should be in- 
cluded but in such a way as not to 
interfere with continuity of statutory 
provisions. 

8. A good index is essential. 

After a discussion of these stand- 
ards, the current publications of the 
general statutes regarding schools in 
all forty-eight states were described 





] 


National Education Association, Research Di- 


vision The Codification of School Law’, Re- 
search Bulletin, Washington, The Association (Feb- 
ruary 1954) 


2. For example, the celebrated case of Pierce 
v. Society of the Sisters of the Holy Names of Jesus 
and Mary, 268 U.S. 510; 45 S. Ct. 571. 
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and evaluated in terms of these stand 
ards. It was found that variation 
from state to state is great. While 
many of the states meet all of the 
above standards to a substantial ex- 
tent, some states meet none of them 
adequately. 

In reviewing the tables describing 
the current publications on general 
statutes, such wide variations as the 
following were noted: 

(1) No state uses exactly the same 
designated title for its publications. 

(2) The number of vclumes 
ranges from one to seventy-two (New 
Jersey) and ninety-five (New York). 

(3) Dates of publication range 
from 1929 to 1953. 

(4) Methods of keeping publica- 
tions up to date include (a) supple- 
mentary volume, (b) pocket part, 
(c) loose leaf, (d) no provision. 

(5) It is difficult to locate school 
laws in the general statutes because 
of (a) the large number of titles, and 
(b) the large number of chapters 
within titles. 

(6) The number of titles referring 
specifically to education varies wide- 
ly. 

(7) Indexes vary as to complete- 
ness, logic of grouping and identifica- 
tion of key words. 

(8) While some form of reference 
helps appear universally used, there 
is little uniformity in regard to them. 

The bulletin then proposes a sug- 
gested outline for a state school code. 
This follows: 

Chapter 1. General Provisions 
Chapter 2. General Adminis- 
tration 
Chapter 3. School District Or- 
ganization 
Chapter 4. Finance 
Chapter 5. Property 


Chapter 6. Employees 
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a 


Chapter 7. Pupils 
Chapter 8. Transportation 
Chapter 9. Instruction 
Chapter 10. Public Institu- 
tions of Higher Learning 
Chapter 11. Institutional 
Schools 
Chapter 12. Parochial and Pri- 
vate Schools 
Cross References to Constitu- 
tional Provisions on Educa- 
tion. 

These general headings are in turn 
broken down into sub-divisions with 
a key-numbering system attached for 
ready reference. Each chapter is com- 
posed of at least two articles; each 
article is composed of sections. De- 
tails of statutory provisions would be 
placed in these sections or be further 
sub-divided into sub-sections. In the 
numbering system ““T’’ represents the 
title number which always remains 
uniform for the section or sub-section 
designated. The number to the right 
of the colon identifies the topics 
chapters articles. The 
number to the extreme right 
refers to sections; the number to the 
extreme left refers to chapters; the 
middle number refers to articles. In 
this manner, designations become 
and 


with and 


uniform cross references and 
comparisons are easily made as be- 
tween states. 

In order to illustrate the manner 
of classification within chapters, 
Chapter 3 above has been selected: 

CHAPTER 3. SCHOOL DIS- 
TRICT ORGANIZATION 
Article 1. Classification of School 

Districts 

T: 311 Classes of school districts 

T: 312 Reclassification of school 
districts 

T: 313 Unorganized territory 


Article 2. Reorganization of Dis- 
tricts 
T: 321 Dissolution and re-crea- 


tion 
IT: 322 Annexation 
I: 323 Merger of whole districts 
I’: 324 Boundary adjustments 
T: 325 Other reorganizations 
Article 3. Consolidation of Attend- 
ance Units Within a Single District 
T: 331 Consolidation of attend- 
ance within a single district 

This bulletin with its pioneer sug- 
gestions is designed to be helpful to 
codifiers of school laws and especially 
to the state department of education 
within the several states. It should 
be helpful to a state education asso- 
ciation, a legislator or other person 
or group preparing proposals for 
legislation. It should stimulate states 
to proceed with re-codification of 
their school laws. To quote the Bul- 
letin “It is a pioneer study that may 
have little immediate effect, but may 
exert considerable influence grad- 
ually over the years.” 

In closing, much has been done in 
recent years to create a better under- 
standing in regard to school law. Sev- 
eral textbooks have appeared and are 
widely used. The Yearbook of School 
Law has served this useful field an- 
nually for many years. University 
courses in school law are now gener- 
ally a part of the educational prepa- 
ration of all school administrators. 
Research 
characteristic aspect of educational 


in school law is now a 
research in many universities. Of re- 
cent interest is the School Law Con- 
ference sponsored jointly by CPEA 
and Duke University. All of these 
developments point to an earnest 
effort to 
program of the public schools on a 


establish the educational 


sound legal basis. 
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OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 








Conference Action at Chicago 


® Approximately 125 members of 
the Conference participated in the 
deliberations of the Twenty-First 
Annual Meeting of the Junior Bar 
Conference at the LaSalle Hotel on 
August 14 and 15, 1954. The Execu- 
tive Council and the Conference, at 
its second general session considered 
a variety of proposals, too numerous 
to report in full. Here are some of 
the highlights of the Conference's 
deliberations: 

Voted to establish September, 
1954, as “New Admittees Member- 
ship Month” and instructed the Pro- 
fessional Director to coordinate the 
Committee 
Law Students Committee in the full- 


Membership and the 
est possible way to obtain member- 
ship applications from newly ad- 
mitted attorneys. 

Voted that the Conference go on 
record as supporting the Administra- 
and Ethics Bill 
as approved by the Administrative 


tive Practitioner’s 
Law Section of the Association. 

Voted to continue the month of 
March, “Membership 
Month” in the Conference. 


1955, as 


Voted that all committees of the 
Conference be staffed by the Nation- 
al Chairman, and committees other 
than special committees be staffed 
by the appointment of either four 
individuals in a state, one to serve 
on the committees of each of the 
four Directors, or of an individual in 
each state to serve as a member of 
each national committee, as the state 
chairman may decide, provided that 
if no decision is communicated by 
the state chairman to his Council 
member and by that Council mem- 
ber communicated to the Vice Chair- 
man, then the Vice Chairman shall 
decide on staffing of the Committees 
in such state or states, provided that 
the National Chairman may author- 
ize and make additional appoint- 
ments of members of committees at 


such times on such bases as he may 
deem best. 

Approved the appointment by 
the Chairman of a special commit- 
tee to cooperate with the Associa- 
tion’s Committee on the Adminis- 
tration of Criminal Justice. 

Empowered the Chairman to 
promptly appoint a special commit- 
tee to discuss plans for the most ef- 
fective use by the Conference of the 
room in the American Bar Center 
donated by the Beneficial Loan Cor- 
poration, directing the Committee to 
report at the Mid-winter meeting 
of the Council. 

Voted to change the By-laws to 
require nominating petitions for 
Council representatives to the same 
extent as for officers, provided, how- 
ever, that only five signatures be 
required on such petitions, the form 
of such that 


adopted by the Council at its next 


amendment to be 


Midyear Meeting after consideration 
of a draft to be prepared by the By- 
laws Committee. 

Approved the implementation of 
a citizenship program to be effected 
under the Director of Information 
by the Public Information Commit- 
tee, in cooperation with the Stand- 
ing Commiiiee on Citizenship of the 
Association. 

Directed the Minor Courts Com- 
mittee to conduct a critical appraisal 
of minor courts in the several states 
and to file a written report with the 
Conference on changes and progres- 
sive steps being taken in the states 
in connection with the improve- 
ment of the administration of minor 
courts. 

Approved the publication by the 
Lawyer Reference Committee of a 
one-page Monthly Lawyer Referral 
Service Bulletin. 


Membership Campaign Still Rolling 


Membership Chairman Thomas E. 

























































Taulbee, of Wilmington, Delaware, 
reports that Director of Personnel, 
S. Michael Schatz, of Hartford, 
Connecticut, returned from the An- 
nual Meeting and obtained twenty- 
five new members for the American 
Bar Association—a Conference rec- 
ord. Mr. Taulbee also reports that 
William J. Fuchs, of Philadelphia, 
Pennsylvania, has just finished writ- 
ing 200 recently admitted lawyers 
in Pennsylvania, advising them of 
the advantages of joining the As- 
sociation and soliciting their mem- 
bership. The Junior Bar Section of 
California accounted for fifty-nine 
new members in the month of Au- 
gust alone. Chairman Taulbee 
thinks that the Conference will have 
obtained a total of 1800 new mem- 
bers this year, as contrasted with a 
total number of 796 for the calen- 
dar year 1953. It is not too late to 
help put the Conference over the 
top. All Conference members are 
urged to try to obtain one new mem- 
ber during the months of November 
and December. 


New Units Affiliated 

At the Annual Meeting in Chicago 
the Executive Council voted to af- 
filiate two organizations of young 
lawyers, the Junior Bar Section of 
the North Carolina Bar Association 
and the Las Vegas Young Lawyers 
Club of Nevada. Officers of the 
Junior Bar Section in North Car- 
olina are as follows: Chairman, 
Charles F. Blanchard, Raleigh; 
Vice Chairman, Richard L. Whart- 
on, Jr., Greensboro; Secretary-Treas- 
urer, Don T. Evans, Rocky Mount; 
Chairman of Executive Council, W. 
L. Thorp, Rocky Mount. John F. 
Mendozo, of Las Vegas, is President 
of the Las Vegas Young Lawyers 
Club of Nevada, which is also affili- 
ated with the Clark County Bar As- 
sociation of Nevada. Franklin Rit- 
tenhouse, of Las Vegas, is Secretary. 


Jones Elected Section Delegate 
Chairman C. Baxter Jones, Jr., of 
Atlanta, Georgia, was elected Sec- 
tion Delegate to the House of Del- 
egates to succeed Richard H. Bower- 
who resigned during the An- 
Meeting. 
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Retiring 1954 officers and Council, from left to right: (First row) Miss Rosemary Scott, Councilman from the Sixth Circuit; 
Richard H. Bowerman, Immediate Past Chairman and Section Delegate to the House of Delegates; Vice Chairman, 
Stanley B. Balbach and Chairman-Elect for 1955; Chairman C. Baxter Jones, Jr.; Secretary Thomas G. Meeker and 
Secretary-Elect for 1955; Frank L. Hinckley, Jr., Councilman from the First Circuit. 

Second row, from left to right: C. Frank Reifsnyder, Councilman from the District of Columbia; C. Severin Buschmann, 
r., Councilman from the Seventh Circuit; Ray R. Christensen, Councilman-at-Large from the Ninth and Tenth Circuits; 
F. Hastings Griffin, Jr., Councilman from the Third Circuit; Alvin B. Rubin, Councilman from the Fifth and Eighth Cir- 
cuits-at-Large; Morgan P. Ames, Councilman from the Second Circuit and newly appointed Service Director for 1955; 
Frank E. Horka, Information Director; Robert L. Meyer, Councilman from the Ninth Circuit; Augustine T. Smythe, Jr., 
Councilman from the Fourth Circuit; S$. Michael Schatz, Personnel Director and Councilman-Elect from the Second 
Circuit; Robert G. Nichols, Jr., Councilman from the Fifth Circuit; and Charles F. Malone, Councilman from the Tenth 
Circuit. John R. Baylor, Retiring Councilman from the Eighth Circuit, is not shown in the picture. 





Allegheny Applies for Affiliation nois, met with Vice Chairman-Elect tion and immediately thereafter he 
James M. McElfish, of Pittsburgh, Robert G. Storey, Jr., of Dallas, Tex- met with representatives of the Ala- 
Pennsylvania, Chairman of the Jun- 
ior Bar Section of the Allegheny 
County Bar Association, filed an ap- 


as, and Secretary Thomas G. Meek- bama Junior Bar in Birmingham, 
er, Washington, D. C., to make plans Alabama. Following that meeting he 
for Committee appointments and ac- went to Jonesboro, Arkansas, to meet 
plication for affiliation with the tivity during 1955. Chairman-Elect with representatives of the Arkan- 


Junior Bar Conference of the Amer- Balbach has completed his appoint- sas Junior Bar. On November 10, he 


ican Bar Association on September ment of national committee chair- presented the Award of Merit for 
1, 1954. This Section is organized 


under the Allegheny County Bar 


men and these appointments will be Local Groups to the Junior Bar of 
published later. During the period Milwaukee, Wisconsin. His future 
since the Annual Meeting the Di- plans include a visit to Junior Bar 
rectors selected for 1955 have com- groups in the West, including Mon- 
municated with the committee chair- tana, North Dakota, South Dakota, 


Association of Pennsylvania. The 
other officers of the Section are as 
follows: Vice Chairman, John P. Da- 
vis, Jr.; Secretary; Thomas D. Thom- ™en whose activities they will su- Wyoming, Idaho, Colorado and Ne- 
son: Treasurer, Knox Brown, all of pervise during the coming year.  braska. 
Pittsburgh, Pennsylvania. The appli- 
cation will be considered at the Mid- 
Winter Meeting of the Conference 


Plans for individual committee ac Vice Chairman-Elect Robert G. 


Chairman-Elect Balbach has out- cers of the Conference at the Phoe- 
lined a travel schedule in an effort nix Regional Meeting, and he con- 
to stimulate interest and activity in templates visits to California, Ne- 
1955 Organization Nears Completion ithe Conference. On November 5, he vada, Utah and New Mexico. 
Immediately after the Annual Meet- presented the Award of Merit to Secretary Meeker will represent 
ing in Chicago, Chairman-Elect State Groups to the Young Lawyers _ the Conference at the Cincinnati Re- 
Stanley B. Balbach of Urbana, Illi- Section of the Georgia Bar Associa- gional Meeting. 


in Chicago. 
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tivity have been formulated. Storey, Jr., will represent the ofh- 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, John W. Ervin, 


Chairman. 





When Are Lawyers’ Fees and Legal Expenses Deductible? 


® All lawyers, for obvious reasons, 
are interested in the question wheth- 
er legal and litigation expenses are 
deductible by their clients for tax 
purposes. There has been consider- 
able uncertainty in this area of tax 
law although the Supreme Court de- 
cisions have often been favorable. 

The Supreme Court in Kornhau- 
ser v. United States, 276 U. S. 145 
(1928), held that legal fees in de- 
fending a suit for an accounting by 
a former business partner were de- 
ductible. In Commissioner v. Hein- 
inger, 320 U. S. 467 (1943), the Su- 
preme Court decided that legal fees 
incurred by a taxpayer in the mail 
order business to obtain an injunc 
tion against a Post Office fraud orde1 
were deductible. And, in Bingham 
Trust v. Commissioner, 325 U. § 
367 (1945), the Supreme Court de- 
termined that legal fees incurred 
partly in contesting an income tax 
deficiency against a trust and partly 
in winding up the trust were deduct 
ible. 

Nevertheless, deduction of such 
expenses is frequently disallowed on 


one or more of the following 
grounds: (1) they are “capital ex- 
penditures” to acquire or protect ti- 


tle to property; (2) they are not 
“ordinary and necessary’’ business 
expenses (or non-business expenses 
in connection with income produc- 
tion or income producing property); 
or (3) they are “personal” expenses. 
Some recent cases indicate an en- 
couraging tendency to increase the 
area in which deduction will be al 
lowed. 

In Urquhart v. Commissioner, 215 
F. 2d 17 (3d Cir., 1954), the “capital 
expenditure” concept has been sen- 


sibly limited. Two individuals were 
joint venturers engaged in develop- 
ing and licensing patents, and they 
held two patents on a fire extinguish- 
er. They sued a customer of a manu- 
facturer of extinguishers for patent 
infringement. The manufacturer 
countered with a suit for a declara- 
tory judgment to declare the patents 
invalid; the 
counterclaimed for an injunction 


taxpayers promptly 
against infringement, an accounting 
treble damages. 
Judgment was entered for the man- 


for profits and 


ufacturer in both actions. The Tax 
Court held that the taxpayers’ legal 
fees were non-deductible capital ex 
penditures because incurred in de- 
fending a property interest, the ex- 
clusive right to make, use, and vend 
the inventions granted by the pat- 
ents; the taxpayers were only “inci 


” 


dentally” engaged in seeking to col 
lect income. George Gordon & Mary 
Urquhart, 20 T.C. 944 (1953). 

The Third Circuit reversed, hold 
ing that the expenses were ordinary 
and necessary business expenses be- 
cause directly connected with and 
proximately resulting from the con- 
duct of taxpayer’s business of exploit 
ing and licensing patents. It was un- 
important that taxpayers were un- 
successful in the litigation, and the 
expenses need not have been incur- 
red in the production of income or 
be actually productive of income. 
The court considered the litigation 
patent in- 


to be “commonplace 


fringement litigation a far cry 
from removing a cloud on title or de- 
fending ownership of property”. 
The “ordinary and _ necessary” 
concept was given broader meaning 
in Standard Galvanizing Co. v. 


Commissioner, 202 F. 2d 736 (7th 
Cir. 1953). The taxpayer corporation 
had instructed its president to pro- 
cure loans necessary to avoid bank- 
ruptcy, and the president did so, 
pledging his stock as security in the 
form of an outright transfer to the 
lender. The lender later sued to 
compel transfer on the corporation 
books, claiming ownership of the 
stock. The president won the suit, 
incurring $21,500 of legal fees which 
were paid by the corporation. The 
Tax Court allowed the corporation 
to deduct only $5,000 as the portion 
of the fees allocable to services ren- 
dered the corporation in protection 
of its own interests; the Court indi- 
cated that since the actions of the 
president had been authorized by the 
corporation and were for the corpor- 
ation’s benefit, the corporation had 
some liability. However, the balance 
of the fee was considered by the 
Court to represent payment for ser- 
vices rendered to the president per- 
sonally to protect him against his 
own negligence in not transferring 
the stock expressly as a pledge. Un- 
der this view of the facts, the cor- 
poration had no obligation to pay 
this part of the fee, so the Court did 
not consider that expenditure was 
“ordinary and necessary”. 

The Seventh Circuit, taking a 
broader view of the business practi- 
calities of the situation, reversed and 
allowed a deduction of the full $21,- 
500. There was at least an implied 
agreement by the corporation to 
save the the president from finan- 
cial loss for doing what he was told 
to do. The corporation had good 
reason to expect that it would be 
sued by the president; that it might 
lose; and that even if it won the liti- 
gation would be expensive. It had 
reasonable grounds for believing it 
was in the best interests of the busi- 
ness to incur the legal expense to de- 
fend the president's interest; the en- 
tire expenditure was therefore an 
ordinary and necessary business ex- 
pense. 

Similarly, the “personal expense” 
limitation with regard to legal fees 
was held inapplicable in Northern 
Trust Co., Trustee, 211 F. 2d 251 
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(5th Cir. 1954). In that case, the 
taxpayer was the remainderman of 
an inter vivos trust created by his 
father. He received the trust proper- 
ty on the death of his mother, the 
life beneficiary. After the father’s 
death, the Government asserted a 
claim for additional estate taxes 
against taxpayer as transferee on the 
ground that the inter vivos trust was 
a transfer taking effect upon the set- 
tlor’s death, includable in the fa- 
ther’s gross estate. The taxpayer suc- 
cessfully resisted the Government's 
claim, but the Commissioner of In- 
ternal Revenue disallowed taxpay- 
er’s deduction of the legal fees in- 
curred in connection therewith. The 
Commissioner contended that such 
fees were personal expenses because 
a transferee is personally liable for 
any estate tax deficiency. The Fifth 
Circuit held, however, that the fees 
were ordinary and necessary ex- 
penses for the conservation ef pro- 
perty held for the production of in- 
come, the trust property. “It is not 
the personal liability but rather the 
nature of the expense itself, and the 
proximate relation to income pro- 
ducing property of the taxpayer...” 
which determines whether the ex- 
pense is deductible or a non-deduct- 
ible personal expense. 

Even though legal expenses are 
partly “capital” or “personal” in na- 
ture, a deduction may be allowed 
for any portion allocable to the busi- 
ness or income aspects of the matter. 
Thus, in Commissioner v. Coke, 201 
F. 2d 742 (5th Cir., 1953), the 
Court approved an allocation by the 
Tax Court where the legal fees 
had been incurred to recover cer- 
tain community property erroneous- 
ly treated as separate property in a 
divorce settlement. The action had 
been settled on the ground that the 
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property was community property of 
which the taxpayer owned one half 
and that the property should be sold 
and the proceeds divided. The tax- 
payer received $246,500 as her share 
of the proceeds and her original cost 
basis was $61,500. The Tax Court 
treated 61500/246500 of the legal 
fees as allocable to the recovery of 
capital, and the balance was held 
deductible as incurred in the pro- 
duction or collection of income. 

In Virginia Hansen Vincent, 18 
T.C. 339 (1952), an allocation was 
approved even though the primary 
purpose of the suit was to establish 
title to property. However, in Midco 
Oil Corporation, 20 T.C. 587 (1953), 
the Tax Court refused to allow an 
‘major pur- 
pose” of the action related to owner- 
ship of property, and the question 


allocation where the 


of accounting for profits was only 
“corollary”. Five judges strongly dis- 
sented on the ground of clear incon- 
sistency with the Vincent decision, 
and the case may be simply a “mav- 
erick” decision. 

Lawyers will render a service to 
clients by allocating fees on state- 
ments to the major phases of the liti- 
gation where any question as to the 
deductible character of the expense 
exists, particularly where the segre- 
gation is supportable on the basis of 
time charges. 

Legal fees in connection with tax 
matters were previously deductible 
by individuals where related to in- 
come taxes but not where related 
to gift taxes. In Hymie Schwartz, 
22 T.C.—No. 91 (1954), the Tax 
Court allowed a full deduction for 
legal fees in contesting and settling 
income tax liabilities. The Commis- 
sioner had treated the fees as per- 
sonal expenses because additions to 


the tax for fraud and a possible 
charge of criminal fraud were in- 
volved; it was argued that public 
policy should preclude the deduc- 
tion. The taxpayer was actually la- 
ter indicted and convicted of crim- 
inal fraud, and his civil liability as 
finally settled included fraud penal- 
ties. The Tax Court, however, de- 
cided that the fees in question were 
for services not performed in con- 
nection with the fraud aspects, but 
purely in connection with the deter- 


_mination of the business income of 


the taxpayer; the Court was prima- 
rily impressed by the fact that the 
services terminated before the fraud 
penalties had been imposed and be- 
fore an indictment had been re- 
turned. Five judges dissented. 

Section 212 of the Internal Reve- 
nue Code of 1954 specifically pro- 
vides that an individual may deduct 
ordinary and necessary expenses in 
connection with the determination, 
collection or refund of any tax. The 
Committee reports state that the new 
law is designed to permit deduction 
by an individual of legal and other 
expenses in connection with a con- 
tested tax liability regardless of the 
type of tax or taxing authority. The 
statute, however, does not contain 
the “contest” limitation, and the new 
section may be broad enough to cov- 
er legal fees for any kind of tax ad- 
vice. Certainly Congress did not in- 
tend to withdraw the privilege of de- 
ducting fees paid for the preparation 
of income tax and other returns. The 
reports must be read as simply dis- 
cussing one area of application of 
the statute; this does not imply that 
the statute is inapplicable in other 
areas. 


Contributed by Committee Member John F. 
Nolan. 
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(Continued from Page 1076) 


be noted, upheld a conviction. On 
the matter of proof, the Court of 
Appeals for the District of Columbia 
Circuit has stated that pertinency “is 
not a personal privilege, such as the 
right to refrain from self-incrimina- 
tion, which is waived if not season- 
ably asserted”. It also stated that 
“when a question is not in itself or 
because of its context plainly perti- 
nent, the United States must some- 
how show its pertinency to the 
court’’.45 

Judicial influence also comes trom 
the empirical process of applying the 
interpretation of “pertinency” to 
particular situations. In two such in- 
stances, the decisions were favorable 
to the witness. In Rumely,*® the Su- 
preme Court held that an authoriza- 
tion to study “lobbying activities” 
did not permit a request for names 
of persons who paid the “Committee 
for Constitutional Government” for 
the general distribution of books. In 
Bowers? the Court of Appeals for 
the District of Columbia Circuit 
held various questions not pertinent 
to an investigation of organized 
crime. These included the nature of 
business 


the witness’ twenty-four 


years previously, where he had 


earned $5,000 which he invested in a 
restaurant, and whether he knew a 
certain named person. The opinion 
expresses doubt whether ‘“Do-you- 


45. Bowers v. United States, 202 F. 2d 447 at 
452, 453 (D.C. Cir. 1953) 

46. United States v. Rumely, 345 U.S. 41 at 
47, 73 S. Ct. 543, 97 L. ed. 770 (1953). Similarly, 
United States v. Patterson, 206 F. 2d 433 (D.C 
Cir. 1953) concerning request for documents of 
Civil Rights Congress relating to its organization, 
its finance, and its activities pertaining to legis 
lation 

47. Bowers v. United Stotes, 202 F. 2d 447 at 
450, 451, 452 (D.C. Cir. 1953) 

48. Id. at 452. The same court in another 
case held that a request for the witness’ name 
before it had been changed some fifteen years 
previously was not improper in an inquiry into 
subversive activities. The witness had abandoned 
the defense of no pertinency at oral argument, 
and the court viewed the refusal as without any 
asserted justification. Bart v. United States, 203 
F. 2d 45 at 47 (D.C. Cir. 1952). 

49. "' . . . the public functionaries must be left 
at liberty to exercise the powers which the people 
have intrusted to them.'’ Anderson v. Dunn, 6 
Wheat. 204 at 226 (U.S. 1821). ‘Within the realm 
of legislative discretion, the exercise of good 
taste and good judgment in the examination of 
witnesses must be entrusted to those who have 
been vested with authority to conduct such in- 


vestigations."' Townsend v. United States, 95 F. 


know-a-certain-person” can ever be 
said to be pertinent and suggests that 
the committee may have been ac- 
cusing the witness of “guilt through 
casual acquaintance”’.*® 

The few limitations imposed by 
the statute and the case law inter- 
preting its provisions probably have 
made committee procedures some- 
what more regular and predictable, 
but the extent of judicial influence 
necessarily is limited. Court cases 
concern only particular witnesses, 
and the interrogation in dispute us- 
ually is viewed in terms of the ob- 
jective rather than the accomplish- 
ments of the committee. Moreover, 
the courts prefer to leave the con- 
duct of investigations and hearings 
largely to congressional discretion.*® 
The rules of the respective houses 
and the various committees tend to 
regularize some of the operations but 
much rests with individual discre- 
tion.5° The Supreme Court has held 
a proceeding invalid for lack of a 
quorum.5! The operating problem 
thus created has been met by author- 
izing small sub-committees. One- 
man hearings have been common 
and their tendency to highlight in- 
dividual proclivities has led to in- 
termittent criticism.5? 

Congressional hearings usually 
suffer in a comparison with court- 
room procedures. On that basis the 
spectacular exposure hearings have 


2d 352 at 361 (D.C. Cir. 1938), cert. denied 303 
U.S. 664, 58 S. Ct. 830, 82 L. ed. 1121 (1938). 
The courts have no authority to speak or act 
upon the conduct by the legislative branch of its 
own business, so long as the bounds of power 
and pertinency are not exceeded ** Barsky v. 
United States, 167 F. 2d 241 at 250 (D.C. Cir. 
1948), cert. denied 334 U.S. 843, 68 S. Ct. 1511, 
92 L. ed. 1767 (1948) 

50. Voorhis, ‘Congressional Investigations: In- 
ner Workings’, 18 U. Chi. L. Rev. 65 at 456, 
460, 462 (1951). 

51. Christoffel v. United States, 338 U.S. 84, 69 
S. Ct. 1447, 93 L. ed. 1826 (1949), reversing con 
viction for perjury. See comments in United Stotes 
v. Bryan, 339 U.S. 323 at 329, 70 S. Ct. 724, 94 
L. ed. 884 (1950). 

52. A set of committee rules for curbing one 
man hearings was publicly suggested by the 
Chairman of the Republican Policy Committee of 
the Senate, New York Times, March 11, 1953 
page 19, column 1, after two committee chairmen 
individually had used particularly unreasonable 
tactics within a few days of each other. One in 
cident concerned a distinguished Army general 
and the other, the presidential nominee for the 
Chief Justiceship of the Supreme Court. Official 
support for such restrictive measures may dwindle 
because of the improbability that future attacks 


The Investigating Power of Congress 


been censured,®* and one district 
judge pioneered a precedent in hold- 
ing that crowds and television and 
camera apparatus in the hearing 
room justified a refusal to testify.>4 
Che Court of Appeals for the Dis- 
trict of Columbia Circuit made 
courtroom procedure a basis for up- 
holding the conviction of a witness 
who left in the midst of a hearing, 
pointing out that in a courtroom an 
“embarrassed and irritated” witness 
may not leave because he does not 
understand the purpose of cross-ex- 
amination.® It also brought out that 
investigative questioning may be 
even broader. A judicial proceeding 
relates to a single case and evidence 
is admissible only within the “nar- 
row limits of the pleadings” where- 
as “a legislative inquiry anticipates 
all possible cases” and the admissible 
evidence is comparably extensive. In 
a 1952 opinion,®* the same Court 
acknowledged that the legislative 
hearing, unlike the court trial, does 
not provide for a “prompt authori- 
tative ruling” upon the propriety of 
a question with an opportunity for 
the witness “to recanvas his position 
in the light of the ruling’. Correc- 
tive measures, it stated however, are 
for Congress. 

By way of summary, the scope of 
the investigating power is markedly 
broad in both theory and practice. 
Che wide statement of the power in 


of this nature will be aimed at such well-supported 
targets, or, if so, will occur simultaneously. Op- 
posing pressure comes from the volume of con- 
gressional activity and the popularity of dynamic 
individualism in American politics. 

53. *’. . . the courts of the United States could 
not emulate the committee's example and main- 
tain even a semblance of fair and dispassionate 
Stated with 
reference to the Senate committee investigating 
organized crime, Aiuppa v. United States, 201 F. 
2d 287 at 300 (6th Cir. 1952). 

54. United States v. Kleinman, 107 F. Supp. 407 
(D. Col. 1952}. 

55. Townsend v. United States, 95 F. 2d 352 ar 
361 (D.C. Cir. 1938), cert. denied 303 U.S. 664, 
58 S. Ct. 830, 82 L. ed. 1121 (1938). (Emphasis 
by the Court.) 

56. Bart v. United States, 203 F. 2d 45 at 50 
D.C. Cir. 1952). 

57. Henry v. Henkel. 235 U.S. 219, 35 S. Ct. 54, 
59 L. ed. 203 (1914). Other Supreme Court opin- 
ions concerning habeas corpus applications by 
witness include In re Chapman, 166 U.S. 661, 17 
S. Ct. 677, 41 L. ed. 1154 (1897}; Marshall v. 
Gordon, 243 U.S. 521, 37 S. Ct. 448, 61 L. ed. 881 
(1917); Barry v. Cunningham, 279 U.S. 597, 49 
S. Ct. 452, 73 L. ed. 867 (1929); and Jurney v. 
MacCracken, 294 U.S. 125, 55 S. Ct. 375, 79 L. ed. 
802 (1935). 


conduct of trials in criminal cases 
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some opinions may have resulted in 
part from special circumstances. 
These include: (1) the need fon 
treating issues broadly in proceed 
ings for habeas corpus proceedings,®? 
(2) the need for viewing perform- 
ance prospectively in some land- 
mark cases,58 and (3) the “omnibus” 
defense raised by certain witnesses 
who refused to testify at hearings 
on subversive activities.5® These spe 
cial circumstances, however, have 
probably been less significant than 
(1) the broad meaning given the 
term “legislative”, (2) the emphasis 
upon purpose, rather than perform 
ance, and (3) the non-reviewability 
of general performance. 

The efforts of witnesses to limit 
the broad scope of the investigating 
power by invoking the rights or 
privileges specified in the Federal 
Bill of Rights have been largely in 
vain except with respect to the priv- 
ilege against incrimination. 


First Amendment 
Not a Decisive Factor 


The guaranty of free expression in 
the First Amendment has _ been 
raised many times but has not been 
the decisive factor in any Supreme 





58. McGrain v. Daugherty, 273 U.S. 135 at 175, 


176, 47 S. Ct. 319, 71 L. ed. 580 (1927), where 
the Court assumed for present purposes that there 
would be no abuse of power. In Barry v. Cun- 
ningham, 279 U.S. 597, 49 S. Ct. 452, 73 L. ed. 
867 (1929), the theory of the case required the 
assumption that performance was prospective al 
though the witness already had appeared. In the 
Sinclair case, where a conviction was upheld, the 
court cast doubt upon the applicability of the 
presumption of regularity and stated that ‘‘the 
stronger presumption of innocence attended the 
accused at the trial'’, Sinclair v. United States, 
279 U.S. 263 at 296, 49 S. Ct. 268, 73 L. ed. 692 
(1929). The Court of Appeals for the District of 
Columbia Circuit has stated that “‘potentiality is 
the measure of power of inquiry’, Barsky v. 
United States, 167 F. 2d 241 at 245 (D.C. Cir. 
1948), cert. denied 334 U.S. 843, 68 S. Ct. 1511, 
92 L. ed. 1767 (1948). 

59. Barsky v. United States, 167 F. 2d 241 (D.C 
1948), cert. denied, 334 U.S. 843, 68 S. Ct. 15i!, 
92 L. ed. 1767 (1948). The Court cites various 
types of precedents and even mentions the doc 
trine of the absolute immunity of public officials 
from damage suits in upholding a conviction of a 
witness. Id. at 245. See also United States v. 
Josephson, 165 F. 2d 82 (2d Cir. 1947}, cert. de- 
nied 333 U.S. 838, 68 S. Ct. 609, 92 L. ed. 1122 
(1948). 

60. United States v. Rumely, 345 U.S. 41, 73 
S. Ct. 543, 97 L. ed. 770 (1953). Similarly, United 
States v. Patterson, 206 F. 2d 433 (D.C. Cir. 1953) 

61. Id. at 47. 

62. Id. at 57. 

63. Lawson v. United States, 176 F. 2d 49 (D.C. 
Cir, 1949), cert. denied 339 U.S. 934, 70 S. Ct. 
663, 94 L. ed. 1352 (1950); United States v 
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Court case. Its influence was not far 
away in the Rumely opinion® where 
a resolution authorizing a study of 
“lobbying activities’ was held not 
to permit a request for general book 
distribution lists from an association 
interested in constitutional govern- 
ment. The Court acknowledged that 
the interpretation was “in the can 
did service of avoiding a serious con- 
stitutional doubt*.” Two Justices 
who believed that a second resolu- 
tion was evidence of a wider author 
ity placed the result upon the First 
Amendment itself, stating that when 
“the government can demand of a 
publisher the names of the purchas- 
ers of his publications, the free press 
as we know it disappears®.” 

The guaranty of free speech has 
been held not to bar inquiries into 
Communist Party affiliation or ac- 
tivity.°% One witness argued before 
the Court of Appeals for the District 
of Columbia Circuit that forced dis 
closure reacts unfavorably upon will- 
ingness to speak and hence infringes 
free speech. Even when this reaction 
was assumed to have a restrictive 
effect upon expression, the Court 
held the guaranties of the First 
Amendment to be secondary to the 








Emspak, 203 F. 2d 54 (D.C. Cir. 1952), cert. grant- 
ed, October 12, 1953, 22 U.S. Law Week 3030. 

64, Barsky v. United States, 167 F. 2d 241 (D.C. 
Cir. 1948), cert. denied 334 U.S. 843, 68 S. Ct. 
1511, 92 L. ed. 1767 (1948). 

65. “'. . . we are sure that no person can be 
punished for contumacy as a witness before either 
House, unless his testimony is required in a mat- 
ter into which that House has jurisdiction to in 
quire, and we feel equally sure that neither of 
these bodies possesses the general power of mak 
ing inquiry into the private affairs of the citizen.’ 
Kilbourn v. Thompson, 103 U.S. 168 at 190, 26 L 
ed. 377 (1880). 

66. ‘'. . . neither house is invested with ‘gener 
al’ power to inquire into private affairs and com 
pel disclosure, but only with such limited powe 
of inquiry as is shown to exist when the rule of 
constitutional interpretation just stated is rightly 
applied."’ McGrain v. Daugherty, 273 U.S. 135 
at 173, 174, 47 S. Ct. 319, 71 L. ed. 580 (1927) 

67. “It has always been recognized in this 
country, and it is well to remember, that few 
if any of the rights of the people guarded by 
fundamental law are of greater importance to 
their happiness and safety than the right to be 
exempt from all unauthorized, arbitrary or un 
reasonable inquiries and disclosures in respect of 
their personal and private affairs.'’ Sinclair v 
United States, 279 U.S. 263 at 292, 49 S. Ct. 268 
73 L. ed. 692 (1929). 

The Court of Appeals for the District of Co 
lumbia Circuit recognized a ‘freedom to remain 
silent’ or ‘freedom of privacy’ distinct from free- 
dom of speech. It was premised upon the indivi- 
dual's right to the pursuit of happiness. The ques- 
tion at issue (concerning Communist Party affilia 
tion) was found proper, even assuming that it 


need of the Government to protect 
itself from subversive activity.** 

Remarks of the Supreme Court in 
the Kilbourn®, Daugherty®* and Sin- 
clair®? opinions might give the im- 
pression that a “right of privacy” 
restricts the power of inquiry. It is 
doubtful however whether regard 
for privacy has been anything more 
than peripheral influence, even in 
the Kilbourn case. The “right of 
privacy” there as elsewhere began 
where authority left off. The Court 
has said that there is no “general” 
right to inquire into private affairs 
but it has never denied the powe1 
to invade privacy to the full extent 
of the necessities of a legitimate ob 
jective declared by Congress. No 
where has this necessity been forced 
to compromise with privacy.®* 

Decisions concerning committee 
hearings have been little affected by 
the guaranties in the Fourth Amend 
ment against unreasonable searches 
and seizures® and inadequately sup 
ported warrants’ although the form 
er may have indirectly restrained 
“fishing expeditions” by adminis 
trative agencies.” 

Che privilege against self-incrim 


‘would impinge upon speech and not merely in- 
vade privacy’. Barsky v. United States, 167 F. 2d 
241, 249, 250 (D.C. Cir, 1948), cert. denied, 334 
U.S. 843, 68 S. Ct. 1511, 92 L. ed. 1767 (1948). 

68. Both the Daugherty and Sinclair decisions 
were adverse to the witnesses. Similarly, In re 
Chapman, 166 U.S. 661, 17 S. Ct. 677, 41 L. ed 
1154 (1897), and Henry v. Henkel, 235 U.S. 219, 
35 Sup. Ct. 54, 59 L. ed. 203 (1914). The latter, 
concerned a refusal to disclose names of national 
bank officials who had received shares in trading 
syndicates 

69. Kilbourn v. Thompson, 103 U.S. 168, 26 L 
ed. 377 (1880), reference in argument for plaintiff, 
at 178; Sinclair v. United States, 279 at 263, 49 
S. Ct. 268, 73 L. ed. 692 (1929), plaintiff argument 
at 266, 267; In re Chapman, 166 U.S. 661, 17 S 
Ct. 677, 41 L. ed. 1154 (1897), held there had been 
no violation of the search and seizure portion 
of the Fourth Amendment 

70. Anderson v. Dunn, 6 Wheat. 204 at 234 
(U.S. 1821); McGrain v. Daugherty, 273 U.S. 135 
at 156, 158, 47 S. Ct. 319, 71 L. ed. 580 (1927) 
In Ex parte Frankfeld, 32 F. Supp. 915 (D. Col 
1940) a witness under indictment for refusing to 
answer questions obtained his release on habeas 
corpus because the warrant of arrest had been 
signed by only the secretary for the committee. 

71. ‘'We cannot attribute to Congress an intent 
to defy the Fourth Amendment or even to come 
so near to doing so as to raise a serious question 
of Constitutional law'’ Federal Trade Commission 
v. American Tobacco Co., 264 U.S. 298 at 307, 44 
S. Ct. 336, 68 L. ed. 696 (1924). For a statement 
of the limits upon the ‘‘canons of avoidance of 
constitutional doubts see Shapiro v. United 
States, 335 U.S. 1 at 31, 68 S. Ct. 1375, 92 L. ed 
1787 (1948 
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ination in the Fifth Amendment has 
been by far the most successful de 
fense raised by witnesses.7* For those 
who appeared before the Senate 
Committee investigating organized 
crime three years ago it has proved 
a sure defense if clearly and timely 
raised. The Court of Appeals for the 
Fifth Circuit ordered a judgment of 
acquittal for one witness who, after 
giving his name and address, had 
refused to answer 166 questions. The 
Court stated that “while the appel- 
lant was compelled to take the stand 
as an ordinary witness, his actual 
status was markedly similar to that 
of an accused in a criminal trial**.” 

The use of the privilege in invest- 
activities 


igations of subversive 


against questions of Communist 
Party affiliation and activities has 
been upheld in district court opin- 
ions.7# A question of intent has aris- 
en from the use of the words ‘First 
Amendment, supplemented by the 
Fifth” because the due process clause 
and not the privilege against in- 
crimination seems closer to the First 
Amendment. The Supreme Court is 
now considering an appellate deci- 
sion which held that the words did 
not raise the privilege.?° Differences 
also have arisen concerning waiver.7® 

The extensive use of the privilege 
in recent years has led to proposals 
that each House be authorized to 
grant witnesses immunity from pros- 
ecution where the information being 
withheld is considered of greater im- 
portance. In several other situations, 
such as hearings by the Federal 
Trade Commission, existing statutes 
provide that no persons may be pros- 





72. Each of the following decisions was favor- 
able to the witness on the matter of the privilege: 
(a) Concerning Senate Crime committee investigat- 
ing organized crime in interstate commerce, 
Poretto v. United States, 196 F. 2d 392 (Sth Cir. 
1952); Marcello v. United States, 196 F. 2d 437 
(Sth Cir. 1952); Aiuppa v. United Stotes, 201 F. 
2d 287 (6th Cir. 1952); United Stotes v. Cohen 
101 F. Supp. 906 (N.D. Calif. 1952); United States 
v. DiCarlo, 102 F. Supp. 597 (N.D. Ohio 1952); 
United States v. Licavoli, 102 F. Supp. 607 (N.D. 
Ohio 1952); United States v. Fischetti, 103 F. Supp. 
797 (D. Col. 1952). (b) Concerning committees 
investigating subversive activities. United States 
v. Rosen, 174 F. 2d 187 (2d Cir. 1949), cert. de- 
nied 338 U.S. 851, 70 S. Ct. 87, 94 L. ed. 521 
(1949); Quinn v. United States, 203 F. 2d 20 (D.C. 
Cir. 1952); United States v. Fitzpatrick, 96 F. Supp. 
491 (D. Col. 1951); United States v. Raley, 96 F. 
Supp. 495 (D. Col. 1951); United States v. Nelson, 
103 F. Supp. 215 (D. Col. 1952); United States v. 
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ecuted on account of any transac- 


tion, matter or thing concerning 


which he may testify under compul- 
sion after claiming the privilege 
against incrimination.”? An old stat- 
ute does provide that testimony be- 
fore a congressional committee may 
not be used as evidence in a crimi- 
nal proceeding,”* but this type of 
immunity statute was held to be an 
inadequate substitute for the priv- 
ilege and a witness need not testify 
when it is offered.7° The statute has 


Jaffe, 98 F. Supp. 191 (D. Col. 1951). 

73. Marcello v. United States, 196 F. 2d 437 at 
44) (Sth Cir. 1952). 

74. United States v. Jaffe, 98 F. Supp. 191 (D 
Col. 1951). The Supreme Court upheld the privi- 
lege in Blau v. United States, 340 U.S. 159, 71 
S. Ct. 223, 95 L. ed. 170 (1950), concerning ques- 
tions before a grand jury of employment by the 
party. See Dennis v. United States, 341 U.S. 494, 
71 Sup. Ct. 857, 97 L. ed. 1137 (1951), concerning 
conviction under the Smith Act, 54 Stat. 670 
(1941), 18 U.S.C. 2385 (1946). 

75. United States v. Emspok, 203 F. 2d 54 (D.C 
Cir, 1952), cert. granted, Oct. 12, 1953, 22 U.S 
Law Week 3081; but see Quinn v. United States, 
203 F. 2d 20 (D.C. Cir. 1952). 

76. A district court decision that an admission 
of being a “‘well-known Communist’ did not 
waive the privilege with respect to ‘‘details of his 
activities within the Party and his associations with 
other alleged members’, United States v. Nelson 
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some one-sided effect, however. The 
Supreme Court this year held that 
testimony before a Senate commit- 
tee investigating crime was improp- 
erly used in a state criminal pro- 
ceeding.*° The fact that the privilege 
had not been claimed was deemed 
unimportant because the statute is 
unconditional in its terms. A bill 
passed by the Senate provides for the 
broader type of immunity upon ma- 
jority vote of the respective house, 
or, if the Attorney General has as- 





103 F. Supp. 215 at 217 (D. Col. 1952) is difficult 
to reconcile with the Supreme Court holding that 
admission before a grand jury of having been an 
official of the party waives the privilege on the 
identity of the successor, Rogers v. United States, 
340 U.S. 367, 71 S. Ct. 438, 95 L. ed. 344 (1951). 

77. 38 Stat. 722, 723(1914),15 U.S.C. §49(1946). 

78. “‘No testimony given by a witness before 
either House, or before any committee of either 
House . . shall be used as evidence in any 
criminal proceeding against him in any court, ex- 
cept in a prosecution for perjury committed in 
giving such testimony. But an official paper or 
record produced by him is not within the said 
privilege."" 62 Stot. 833 (1948), 18 U.S.C. §3486 
(1946). The provision was first enacted in 1857 
and amended in 1862. 

79. Counseiman v. Hitchcock, 142 U.S. 547, 12 
S. Ct. 195, 35 L. ed. 1110 (1892). 

80. Adams v. Maryland, 347 U.S. 179, 74 S. Ct 
442 (1954) 
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The Investigating Power of Congress 


sented, by two-thirds vote of the 
committee, including two members 
of each political party.*! The pos- 
session of such right by the houses 
of Congress seems compatible with 
the theory that the investigating 
power is needed to obtain informa- 
tion.’ 


Sixth Amendment 

Is Not Applicable 

The Sixth Amendment expressly 
applies to “criminal prosecutions” 
and is hence not applicable to leg- 
islation hearings. ‘The pseudo-puni- 
tive character of the more publi- 
cized inquiries of the past few years, 
however, has led to suggestions* that 
persons accused in the course of con- 
gressional hearings be accorded 
rights or privileges similar to those 
in the Sixth Amendment, such as 
the right to information of accusa- 
tion, confrontation of accusing wit- 
nesses, compulsory process for ob- 
taining witnesses in his own behalf, 
and the assistance of counsel. The 
rights to information, to counsel and 
to introduce statements of defense 
or explanation are afforded by many 
committees in varying degrees** but 
it is contended that allowing others 
to cross-examine witnesses or to 
name rebuttal witnesses would ser- 
iously interfere with committee 
progress. There may be merit in 
that argument, but does it not indi- 
cate that Congress may have gone 
beyond the necessities of the situa- 
tion? If it has not the time for the 
precautions long established as a 
means of assuring the correctness of 
accusations or allegations, should it 
accept them as information on 
which to base legislative action? 

In conclusion, it is clear that the 
investigating power of Congress is 
well established and that it is ex- 
ercised with less than the customary 
amount of legal and judicial control. 
Its existence rests upon declared 
purpose—largely a formal require- 
ment—and its scope is exceptionally 
broad. It extends to whatever is pert- 
inent to the matter under inquiry. 
The witness who refuses to answer 
does so at his peril and risks convic- 
tion if he is mistaken, whatever the 
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reason. ‘The constitutional guaran 
ties of individual rights have had lit- 
tle restraining effect except for the 
privilege against self-incrimination. 
Even it may not have lessened the 
conflict between public need and in- 
dividual interest because its use has 
come to be regarded as a self-accusa- 
tion which in many respects is as 
damaging as prosecution itself. 

Added to the breadth of the in- 
vestigating power is the disturbing 
manner in which it is sometimes 
used. This has been front-page news 
for months, and it may suffice here 
merely to refer to the numerous pro- 
posals for “fair play” codes, previ- 
ously mentioned. In brief, they rec- 
ommend: (1) privileges similar to 
those accorded defendants in crimi- 
nal cases, (2) control of publicity re- 
leases concerning individuals, and 
(3) restraints upon congressional in 
dividualism. The need for the first 
and perhaps the second arises main- 
ly from the fact that many persons 
being called before committees are 
not merely witnesses, as the theory 
of the investigating power assumes, 
but suspected wrong-doers. This 
raises again the question of whether 
some committees are endeavoring to 
engage in law enforcement as well 
as (or instead of) law-making activ- 
ities. 

Inasmuch as the current contro 
versy concerns a few committees, it 
may be that congressional individu- 
alism is the principal source of diffi- 
culty. This intensifies the problem 
but also narrows it, and Congress 
usually is reluctant to impose re 
strictive rules out of concern fo 
other committees if not for fellow 
legislators. Moreover, individualism 
has two sides. At times it reaches 
highly distasteful extremes, but in 
its usual form it may be responsible 
for the vitality and the breadth of 
responsiveness in the American pol 
itical system. Eliminating extreme 
expressions without damaging an in- 
stitution itself is usually a delicate 
as well as a challenging operation. 

The reconciliation of public need 
and individual rights in any area is a 
slow and often discouraging process. 
This is especially so when primary 





responsibility rests with the legisla- 
ture which by nature is more con 
cerned with majority will than with 
individual interest. In the field of in 
vestigations some progress has been 
made, however. Congress gradually 
has adopted a number of legal pro- 
cesses and the courts have had more 
and more opportunity to pass judg 
ment on phases of the investigative 
activity. Much remains nevertheless 
in an unpredictable state. In the 
search for sound means of extending 
the influence of legal and judicial 
methods, the most striking fact ob- 
served is the failure of both the 
courts and Congress to utilize fully 
the principal instrument of control— 
the committee authorization. The 
courts have allowed the requirement 
of a statement of legitimate objective 
to become a formality and the con- 
trol of the investigating power is 
clouded by a vague concept of what 
is legislative and an unwillingness to 
pierce declared purpose. As a result 
congressional hearings have moved 
unrestrained into areas overlapping 
law enforcement where justice can 
be done only by introducing the 
more deliberate procedures of judi- 
cial administration. 

When a_ governmental process 
reaches the point where justice can- 
not be reconciled with progress, it is 
time to go look to fundamentals. ‘The 
basic principle upon which the in- 
vestigating power rests is the need of 


81. Cong. Rec. July 9, 1953, page 8663 

82. The other portions of the Fifth Amendment 
have had little consideration. The due process 
clause has not entered into judicial review of 
nvestigations. On double jeopardy, see In re 
Chapman, 166 U.S. 661, 17 S. Ct. 677, 41 L. ed 
1154 (1897). The grand jury provisions of the 
Fifth Amendment present no problem because the 
statute requires presentment. 52 Stat. 943 (1938), 
2 U.S.C. §194 (1946) 

83. See Congressman Keating ‘Code of Con 
gressional Inquiries’’, New York Times, April 5 
1953, §1V, page 10, Column 1; Galloway, ‘Con 
gressional Investigations—Proposed Reforms’, 18 
U. of Chi. L. Rev., 478-502 (1951), which analyzes 
sixteen proposed codes of procedure and lists 
from these forty-one different ‘‘safeguards’’. See 
also Congressman Javits, ‘For a Joint Committee 
on Subversion’, New York Times, February 28 
1954, §IV, page 10; discussion of reform has in 
creased during recent months, see New York 
Times, March 15, 1954; page 1, Column 7. 

84. Congressman Keating ‘‘Code of Congres- 
sional Inquiries’, New York Times, April 5, 1953 
§IV, page 10. 
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information for legislative action. 
Necessity then is the primary deter- 
minant. Nothing necessary should be 
denied; nothing unnecessary need be 
allowed. The committee authoriza- 
tion is the key to the existence and 
the scope of the investigating power. 
It should more fully and more speci 
fically spell out what is necessary. 
And the courts should be more will 
ing to review actual performance in 
relation to the stated necessities. 
Much of the present controversy 
may result from a lack of agreement 
on what is really necessary. A more 
definitive statement of congressional 
needs might reduce the debatable 
area. Court opinions indicate a sub 
stantially different attitude toward 
cases involving subversive activities. 
If investigations of this nature do be- 
long in a special category and do re 
quire unusual procedures, a clear 
statement to that effect with support- 
ing data probably would eliminate 
much of the prevailing criticism. In 
a similar manner, the various types 
of investigations—informative, sur- 
veillance, and exposure—should be 
recognized in their own right be- 
cause their necessities differ. The 
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present tendency of justifying virtu- 
ally everything under a vague con- 
cept of the term “legislative” is not 
conducive to the development by the 
courts or the committees of standards 
which might improve performance. 
A more precise and comprehensive 
statement by Congress of what is nec- 
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essary in the particular situation and 
a more penetrating analysis by the 
courts of what actually takes place 
in relation to the specific necessities 
would seem to be primary require- 
ments for placing congressional in- 
vestigations on a fairer and more effi- 
cient basis. 





American Courts in 
Germany 


(Continued from page 1045) 
simultaneously with currency reform 
and was a measure directed against 
Western Germany and Berlin as well 
as the Western Allies. The result 
was a unifying influence between the 
Western powers and the German 
people. 

As the Cold War developed and 
became more intense, the trend of 
our criminal cases changed to the 
prosecution of those criminal viola- 
tions inspired by the East affecting 
the economic, political and physical 
security of ourselves and Western 
Europe. We had had practically no 
instances of espionage, sabotage or 
organized resistance from the rem- 
nants of the Nazi die-hards. When 
the Cold War began, these cases de- 
veloped in ever-increasing number. 
The irony is that these offenses were 
inspired and instigated not by the 
former enemy but by a former ally! 


The commonest pattern of espio- 
nage in our Area of Control is the 
border-crossing agent who enters il- 
legally from Czechoslovakia into the 
Western Zone of Germany to gather 
information on military installa- 
tions, troop strength, composition 
and capabilities of units, location of 
airfields, maps and diagrams of the 
installations, types and numbers of 
planes, gasoline storage and other 
military information. Another type 
of information sought by these espio- 
nage agents concerns refugees who 
have fled from behind the Iron Cur- 


18. ‘‘AHC Law No. 14 ‘Offenses Against the 
Interests of the Occupation’. 

Article 1: 

The following offenses are punishable by the 
penalties specified in one or both of the follow- 
ing clauses: a. death or imprisonment for ao term 
of any duration, including life imprisonment; b 
fine not exceeding DM 50,000. 

1. Espionage committed in order to prejudice 
the security or interests of the Occupation Av 
thorities or Occupation Forces 

2. Unauthorized communication of information 
which may be dangerous to the security of prop- 
erty of the Allied Forces; unauthorized possession 
of such information without promptly reporting it 
to the Occupation authorities; 


tain and the Displaced Persons who 
have relatives behind the Curtain. 
These persons are subjected to har- 
assment by the Communist agents 
who would seek to impress them into 
their cause. Agents have attempted to 
infiltrate every part of our forces, 
even the intelligence service. Our 
United States Army Counter Intel- 
ligence Corps (CIC) has been most 
effective in detecting and bringing 
these spies to justice. 

The law most commonly violated 
is Allied High Commission Law No. 
14.18 Article 1, Section 2 of that law 


3. Sabotage in any form committed for the 
purpose of interfering with or obstructing the Al- 
lied Forces in carrying on their functions or 
missions; 

4. Armed attack on or armed resistance to the 
Allied Forces; 

5. Assault on any member of the Allied Forces 
causing death or permanent disability. 

Article 2: 

The following offenses are punishable by the 
penalties specified in one or both of the following 
clauses: a. imprisonment for a term not exceeding 
ten years; b. fine not exceeding DM 50,000: 

1. Endeavouring to obtain, without authority, 
information the disclosure of which is likely to 
be prejudicial to the security or interests of the 
Occupation Authorities or Occupation Forces. . . ."" 
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American Courts in Germany 


provides a penalty of death or im- 
prisonment of any duration for es- 
pionage, sabotage and the unauthor- 
ized communication of information 
which may be dangerous to the se- 
curity of the Allied Forces. Section 
1 of Article 2 of said law covers a 
violation more common than the 
above sections. There a penalty of 
not to exceed ten years’ imprison- 
ment and/or a fine of DM 50,000 is 
provided for endeavoring to obtain 
without authority information the 
disclosure of which is likely to be 
prejudicial to the security or intez- 
ests of the occupational authorities 
or forces. 

One of the most brazen acts of 
sabotage was filling with cement the 
demolition chambers of bridge ap- 
proaches in the north of Hesse by 
four Communist youths in 1951. The 
four were in their 20’s and members 
of the FDJ, a Communist Party 
youth organization. They are pres- 
ently serving extended prison sen- 
tences. 

A category of economic offenses, 
Communist inspired and organized, 
is violation of custom laws regarding 
shipment of coffee, cigarettes, nylons 
and other luxury items out of the 
East Sector of Berlin into the West- 
ern Zone of Germany. In return the 
Russians then seek ball bearings, ma- 
chine tools and other items to add to 
their war machine. This type of 
economic warfare on the part of the 
Russians works a dual purpose. It 
undermines the German economy by 
bringing in tax-evaded luxury items 
and gives the Russians the needed 
implements of war. 

One of the biggest cases of this 
type cried in our courts was the case 
of the Czechoslovakian superagent 
Gustav Davidovic!® who was re- 
sponsible for the routing of hun- 
dreds of thousands of dollars worth 
of machine tools out of Western Ger- 
many into the orbit behind the Iron 
Curtain before he was apprehended. 
He is presently serving a seven-year 
sentence for his efforts. His only 
defense was that he was forced to 
commit the acts because his family 
were held as hostages. 

By far the greatest number of cases 
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incident to the Cold War are the 
“Acts hostile to the Allied Forces”, 
punishable by a prison term of not 
more than one year and/or a fine not 
to exceed DM 5000. From the 
amount and variety of posters and 
pamphlets we have confiscated vilify- 
ing France, England and the United 
States which have been smuggled in- 
to the Western Zone of Germany and 
then distributed, one wonders if 
there is any paper left behind the 
Iron Curtain. I am sure that tons of 
it have been devoted to the telling 
of the alleged horrendous stories of 
atrocities committed by our Ameri- 
can soldiers in Korea. The Com- 
munists hit upon this device of creat- 
ing hatred for the American Forces 
in Germany after we had been suc- 
cessful in putting a stop to their di- 
rect attack upon our Forces here. 

The case of Lilli Waechter was a 
case of this nature.2° This case in- 
volved a German housewife who 
claimed to have visited Korea and 
obtained first-hand information of 
the atrocities committed there by 
American soldiers. She appeared at 
two public meetings under the aus- 
pices of Communist-front organiza- 
tions where she related her atrocity 
stories. She was convicted, and on ap- 
peal the Court of Appeals held that 
even though the Allied Occupation 
Forces were not mentioned as such 
in her speeches, she nevertheless was 
committing acts hostile to those 
forces by repeating the stories of 
atrocities committed in Korea, for 
her objective was to create hostility 
against the Allied Forces in Germany 
by spreading such propaganda. 

The misguided youth caught 
painting “Ami go home” signs on 
stone walls and the lesser Communist 
Party member apprehended distrib- 
uting pamphlets are usually given 
a reprimand which in most cases is 
sufficient to deter their further activ- 
ity. However, the party organizers 
and the repeaters responsible for the 
dissemination of the false, slanderous 
and hostile material are dealt with 
more severely. 

There has been a decided decline 
of this latter type of offense, partly 
due to our prosecution and partly to 


the fact that the Communist activity 
is presently devoted to propaganda 
against the Adenauer government. 
They tried by every means possible 
to keep Western Germany from en- 
tering EDC and from ratifying the 


Contractual Agreement with Eng- 
land, France and the United States. 

With the ratification of the Con- 
tractual Agreement, and a _ few 
months thereafter in which to clear 
our dockets, the mission of the U. S. 
Courts will have been completed and 
the German courts will have full ju- 
risdiction over all cases except those 
criminal cases involving members of 
the Allied Forces stationed in Ger- 
many as defense troops, American 
civilians serving with the Army and 
the dependents of these two. The 
U. S. Army will retain jurisdiction 
over these last named persons. 

Looking back over these 600,000 
cases and what imprint, if any, the 
United States court system and pro- 
cedure has had upon the German 
people, calls for certain conclusions. 

The German police system is ca- 
pable and aggressive. Most of these 
cases have been apprehended, inves- 
tigated and handled through the 
German police. The co-operation we 
have received from them, the Ger- 
man district attorney's office and 
their courts, has been excellent. 

The German courts following the 
Continental procedure are most ef 
ficient. I have no doubt that the 
police, the state’s attorneys and the 
courts can and will amply protect 
not only the German state, but also 
our defense forces stationed here aft- 
er our occupational courts are fin- 
ished. 

What concerns us more is, “Have 
we made a contribution to the new 
democratic Germany by the methods 
used in handling these 600,000 
cases?” Only time can tell. I firmly 
believe that our administration of 
justice and the prosecution of these 
cases under American procedure will 
leave an impact of American free- 





19. Office of the United States High Commis 
sioner for Germany v. Davidovic, C.A.R. Op. 780 

20. Office of the United States High Commis 
sioner for Germany v. Waechter, C.A.R. Opinion 
No. 755. 
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dom that can not be easily erased. 

The German attorneys who have 
practiced before our courts will 
never again be satisfied to take a 
mute role beneath the podium and 
see the German Staatsanwalt (state’s 
attorney) sitting with the judges. 
Nor will these 600,000 people who 
have been given the safeguards for 
the protection of their rights under 
American procedure soon forget that 
they were not compelled to testify, 
that they were not convicted upon 
hearsay evidence, that they were con- 
victed beyond a reasonable doubt 
and that they were presumed to be 
innocent until they were proved 
guilty. 

At the outset of the occupation, 
there was much debate as to whether 
or not we could give all of the safe 
guards to the individual in occupied 
territory and under a state of war 
which are present in our own Ameri- 


can civilian courts. Many wondered 
if we should not follow the Conti- 
nental procedural system as a more 
practical method. It was decided that 
by example we could show one dem- 
ocratic institution, namely our 
courts, in operation even in occupied 
territory. Our experience has more 
than justified the risk. I shall always 
remember the comments of a Bavar- 
ian lawyer who, after practicing be- 
fore our courts from 1945 to 1946, 
remarked: 

While the sentences given’ by 
American courts of the occupation 
are sometimes higher than those giv- 
en by the German courts for similar 
offenses, the rights of the individual 
are better protected in the American 
courts of the occupation than they 


have ever been by the German 


courts, even before the Nazi days. 

This is something of which we can 
be proud and which I am sure the 
German people will not soon forget. 


American Courts in Germany 
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Capitalism 

(Continued from page 1072) 

One of the kindly women in charge 
of the work is quoted as saying to 
the reporter: “It’s a trial sometimes. 
Some of these people are 50 years 
old and still have to be told like 
children what to do. That's how 
they lived in the old country. They 
were never encouraged to use their 
own ingenuity or imagination.” 

In this wholly sincere and artless 
comment, we have the ultimate test 
that must be faced by every govern- 
ment before the judgment of hu- 
manity and of God: Did it encour- 
age and inspire its people individ 
ually to use their own initiative and 
imagination, to develop their own 
capacities and to be self-reliant and 
self-sustained? 

XI 
A ninth fraud in the red conspir- 
ators’ design, probably not a self- 
deception except to a duped con- 
tingent, is a propaganda piece that 
has been assimilated by a number of 
teachers, professors, clergymen and 
young people right here in the 
U.S.A. It consists of the two clichés 


‘ 


that 
“capitalism is doomed”. We ought 


‘capitalism has failed” and 


to recognize the promotion of these 
ideas as a master stroke of propa- 
ganda-psychology. They are at the 
heart of every communist message 
in schoolbook, on campus, to labor 
union, or elsewhere. 

Insofar as these slogans are an 
unconscious projection of what the 
red conspirator deeply knows about 
his own brand of capitalism (in the 
manner that a dishonest person un- 
consciously projects his dishonesty 
upon others), they, no doubt, speak 
truthfully. The monopolistic capi- 
talism of socialism is a demonstrated 
failure and may reasonably be re- 
garded as doomed whenever in- 
stalled. It might be more appro- 
priate to say that under it the nor- 
mal development of the 
mind and spirit is doomed. 


human 


If you will try to learn from any- 
one who appears to have imbibed 
the ambiguous watchword that capi- 
talism has failed, or who parrots the 
cliché, just what he means by it, you 
will have great difficulty. Your atten- 
tion may be directed to poverty, 
hunger, disease, illiteracy, mistreat- 
ment of employees by employers, 
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mistreatment of tenants by land- 
lords, and other undesirable condi- 
tions existing in countries where the 
private ownership of property has 
existed. (You probably will not be 
told of the mistreatment of employ- 
ers by employees or of landlords by 
tenants.) But many other factors 
also are concomitants of such unfor- 
tunate conditions, and nothing is 
proved as to cause and effect simply 
by the fact of coexistence. The stark 
truth that confronts us in all history 
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and everywhere is that people have 
failed (not all people, not the spe- 
cies as such, but many), failed to 
measure up to ideals we now enter- 
tain, failed under every system, every 
kind of government, every kind of 
regime. (Also, let it be noted appre- 
ciatingly that numerous 
have succeeded wondrously.) Three 
facts that Utopians seem never able 
to grasp are: (1) that people, not 
gods, will have to work the social, 


persons 


economic, political and physical ma- 
chinery the Utopians intend to con- 
struct; (2) reasonably good sense 
requires that societies, regimes and 
governments be judged comparative- 
ly before we choose one from the 
others, and not by an absolute, ideal- 
istic criterion, against which all will 
be feand wanting; and (3) the folly 
of destroying the sound, demonstrat- 
ed values of a regime, merely be- 
cause people, being people, cannot 
and will not gain or receive equal 
benefits under it or under any 
scheme that the human mind can 
imagine. 

What the red agitator really says 
when he tells us that capitalism has 
failed is this: “The private owner- 
ship of property has failed; there- 
fore, help a few of us to seize, own 
and control all property; we will 
liquidate the people who have 
owned it in the past, regardless of 
the industry and qualities of charac- 
ter by which they came into such 
ownership; we will manage the prop- 
erty—and manage you—better than 
they did. Not only let us have the 
property, but surrender to us your 
freedom, and your reward will be 
that we will take care of you from 
the cradle to the grave.” The deal 
needs only to be stated frankly to 
reveal its own absurdity and to draw 
the repugnance of every sane person 
of moderate or greater intelligence, 
imbued with a normal sense of jus- 
tice. 
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As has been indicated already in 
this treatise, except for such spirit- 
ual understanding as man has gained 
and the warmth and_ enlighten- 
ment that have radiated from men 
of spiritual understanding, nothing 
connected with our mysterious jour- 
ney on this planet has done so much 
to help so many people succeed, and 
to express themselves helpfully to 
society and gratifyingly to them- 
selves, as the private ownership of 
property, and open and competitive 
capitalism. In productive capacity 
and in originality, variety and econ- 
omy of production, no social, eco- 
nomic or political regime in all his- 
tory can stand comparison with the 
achievements of our own people 
under our kind of capitalism. 

As for the future, everything de- 
pends on the wisdom and character 
of our people. If we are to give a 
growing population what it wants 
in material goods and care; if we 
are to resist the terrific pressures 
for a super-state, or to yield to 
those pressures without loss of free- 
dom or of productive capacity; if 
we are to sustain the deceptions, 
and waste induced 
from human nature by a state-care- 


incompetency 


for-all regime; it may become neces- 
sary to abandon our primitive mone- 
tary system, now a millstone about 
our neck, and in spite of which the 
tremendous drive of our open and 
competitive capitalism has achieved 
its unparalleled successes. 


XII 
There have been persons, a few of 
them distinguished, who, in sincere 
and Christian-like concern for hu- 
manity, have been socialists of one 
degree or another. But the current 
movement for monopoly which is 
called communism is an offspring 
not of love and enlightenment, but 
of hate, envy, lust, vandalism and 
ignorance. Its specious dialectics and 


its motives require the atheism that 
accompanies it. By its atheism it 
makes man the supreme being of 
this corner of the universe, and it 
fortifies the position of any partic- 
ular man as sovereign who can so 
establish himself by cunning and 
might. Thus it releases men from 
responsibility to a higher intelli 
gence and from any reason for obe- 
dience to natural or moral law. And 
thus it authorizes dishonesty, theft, 
cruelty, murder and aggressive wat 
to serve its ends. After a human 
mind has been contorted into the 
malformed framework of these false 
hoods, its whole view of life is dis 
torted. A mind cannot be pressed 
into such a misshapen mold and see 
facts, feel intangible 
think, as normal persons do. 


factors, o1 


Communist proselyting has two 
appeals which are denied to both 
democracy and competitive and 
open capitalism. The first is to the 
gangster spirit which lingers dor- 
mant in much of humanity. In nor 
mal American boyhood, that spirit 
works itself off in the playing 
of “Cops and Robbers’, cowboys, 
American Indians, the villains of 
the early West, pirates and their 
caves, bandits and their hide-outs, 
and similar imaginative adventures. 
Some of our intellectuals, real and 
pseudo, never had such boyhood ex 
periences, and the gangster in them 
waited the furtive appeal of the red 
plotter. He invited them into the 
most ambitious gangster movement 
in history. The second appeal is to 
ignorance of those truths that can 
be learned only from intelligent and 
honest consideration of practical 
dealings with people and human 
affairs. The greater the ignorance, 
the stronger the appeal. 

For democracy or our kind of 
capitalism to use either of those 
appeals would be to court disaster, 
for the ultimate success of both is 
conditioned upon the prevalence 
within the structure of a high degree 
of intelligence, understanding, prac 
tical judgment, and integrity. 


XII 
What has been the relationship of 
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the American lawyer to our system 
of open and competitive capitalism 
and to its conflict with the monop- 
olistic, tyrannical capitalism of com- 
munism? The author, a lawyer, has 
not presumed in writing this article 
to state truths not already generally 
known by his fellows of the profes- 
sion. It has been his hope, rather, 
to articulate the knowledge and 
thought of American lawyers, and 
thus to let all know that we have 
not been deceived by the stratagems 
of communism, that we have looked 
beneath its tinsel and its garish fa- 
cades, and that we hold it in pro- 
found contempt. 

In this we are proud of our rec- 
ord. We are disappointed that even 
a few lawyers have been communists, 
as, no doubt, a few have been. AI- 
though we shall do our best to see 
that any person charged with and 
denying such regression receives a 
fair trial, we shall not defend the 
regression. One communist lawyer 
in the United States is too many. 
We shall not cry about “‘witch-hunt- 
ing”, “red herrings’, ‘academic free- 
dom”, “suppression of thought”, or 
“abuse of constitutional rights” 
merely because a few members of 
our profession have been called be- 
fore legislative committees to answer 
simple and clear questions about 
possible connection with the com- 
munist conspiracy. Neither shall we 
proclaim that because these events 
have taken place we have grown 
weak or fearful, and no longer dare 
speak our minds. Neither shall we 
please communist 
joining — reckless 
smear attacks against those who sin- 
cerely strive to expose 
activities against us. 


and encourage 


conspirators by 
subversive 


In addition to showing where we 
stand in relation to the world con- 
flict between the two kinds of capi- 
talism, this writing has had the pur- 
pose of proving the existence of 
facts disqualifying communists from 
the practice of law in this country, 
in addition to the red conspiracy’s 
avowed objective of overthrowing 
our government by force. That fact 
certainly is reason enough, but it is 
not the only reason. This treatise, I 
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believe, has expressed the under 
standing of nearly all lawyers of our 
land that no reconciliation between 
the ethics of the American legal 
profession and the beliefs, attitudes 
and practices of communists is pos- 
sible. They are two opposite poles 
of thought and faith. Both cannot 
be trusted to serve the best interests 
of our 


sincerely subscribe to those ethics 


country. A lawyer cannot 
and at the same time lend support 
to the propagation of communism. 
He cannot without indefensible hy- 
pocrisy accept from our society one 
oi its highest privileges and stations 
while harboring intentions to de- 
stroy the very traditions and values 
from which the privilege and station 
derive their significance. 

Finally I am convinced that un- 
less lawyers zealously dedicate them- 
selves to the business of saving our 
regime of competitive and open 
capitalism, it will disappear from 
our beloved land in favor of monop- 
olistic state capitalism, with all its 
paralyzing effects upon the human 
mind and spirit. 

That dedication 
all petty politics, party lines, party 
interests, and all the cheap, ridicu- 
lous sophistries hurled in party con- 
flict. Our profession is the only one 
that has had the training and experi- 
ence in detecting deception, prov- 
ing fraud, and fighting craftiness, 


must transcend 


to qualify it for leadership in the 
fight against the preparers of the 
red way. I believe that we owe this 
leadership to our country. Without 
claiming perfection in our system of 
capitalism, we know, appreciate and 
have received its many values. We 
that 
been the 


know under it we have not 
controlled hirelings of 
despots, but free men with immeas- 
urable opportunities. We know that 
our profession has its life, vitality 
and self-respect within the ideologi- 
cal and tangible structures of such 
capitalism; that most of our em- 
ployment derives from the myriad 
problems 


born of the imagination, daring and 


interests, projects and 
activities of such a regime; that our 
compensation has been paid from 
the capital of millions of capitalists, 
small and great; and that numerous 
members of our own profession have 
risen from poverty to distinguished 
positions of executive responsibility 
in the commercial world. We know 
that the world war being fought 
today for the control of the earth’s 
material assets and for the control 
or freedom of men’s minds is a 
life-and-death struggle between two 
kinds of capitalism: the worst kind, 
the hands of 
gangsters who call their system “com- 
munism”; and the best kind, open 
and competitive capitalism like that 
of the United States of America. 


total monopoly in 
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references. No geogr raphics al limitations. Box 4N-1. 
AT TORNEY—36, PRESENTL Y TAX ATTOR- 
ey with Government, desires position utiliz- 
ing tax and legal background with corporation in 
foreign country. Prefer Western Europe, South 
America Middle East. Box 4N-4. 
ATTORNEX A.B., LLB., PHI BETA KAPPA 
order of Coif, desires teaching position. Five 
practice. Experienced in teaching. Box 








cess 


r 


years in 
D 
HARVARD LL.B., 30, 
foreign service in 
association in Far 
Mountain area 


RETURNING FROM 
January, desires beginning 
West, Southwest or Rocky 
Three investiga 
tive, administrative ex Connecticut Bar. 
Rox 1D-3 
NETHERLANDS LAWYER, 38, 
dam, specializing in the practice of compara- 
» Continental law, seeks connection with U. S. 
y firm, litigating in this field. Box 4D-4. 
FIGHTING TAX ATTORNEY (PA. BAR):, 
young, (30), proven court trial record desires 
to become valuable addition to law firm with 
sufficient Federal Tax Practice. Background 
includes B.S. Degree in Bus. Ad. (magna cum 
laude), LL.B. (Or der of Coif), and collegiate 
teaching experience in corporate finance and re 
ited subjects Box 4D-6 
as ATTORNEY—27, 


l 


years research 


perience 


AMSTER- 


MARRIED, LL.B 
le. 2% years legal experience with Internal 
oe anal Washingtion, D. C.; previously 1 year 
general private practice. Extensive accounting 
training. Desires position with law firm outside 
f D.C. Box 4D-7 
TRIAL ATTORNEY, 3 
sive trial exerience, F 
accounting degree, some 
issociation with a_ law 
mutheast. Box 4D-8 


ATTORNEY EARLY FORTIES, 
Dist bar, 15 years’ antitrust and trade 
regula tion experier ace with Government, desires 
w firm, corporation, or trade association con- 
nection, preferably in Dist. Col., excellent refer- 
Box 4D-9 
ATTORNEY, TEXAS 30 
Georgetown °51. 3 years’ 
practice-law teaching. Business news writing ex- 
perience. Wants osition on orporate staff, 
morte field preferred. Box 1D-10 
ING (26), SINGLE ATTORNEY RECENT- 
ly released from Army position with 
law firm in large midwest city. Box 4D-11. 


ROBES 


5, 6 YEARS INTEN 
ederal tax background, 
appellate work, desires 
firm, preferably in the 


“MEMBER 
~~ MARRIED. 


experience in general 


desires 








JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
( catalog J sent on request. Benttey & Simon, 
Inc.., 7-9 West 36th St., New York 18, N. Y. 


SHORTHAND AND 
STENOTYPE REPORTING 


SAN FRANCISCO: 








HART & HART (SINCE 
27), official reporters (shorthand and_ ma- 
sheawks notaries; private deposition suite; Chan- 
ery uilding, 564 Market Street. References 
local t 
NEW YORK—PHILIP HART, CERTIFIED 
shorthand reporter (A.B. LL.M.) Notary, 305 
Broadway, New York 7, New York. Worth 4-6081 
| personally handle depositions 





MISCELLANEOUS 


LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
considered. New authors welcomed. Write for Free 
Booklet LX, Vantage Press, 120 West 3ist Street, 
New York 





1106 American Bar Association Journal 


NEW YORK, N. Y. AIR - CONDITIONED 

hearing room for your convenience. Speed is 
ne of the reasons “Reported by Sansom” means 
the finest court reporting. Speed in reporting. 
peed in transcribing. Speed in delivering minutes 
n “time”. Speed in covering cases on quick 
notice. Sansom, 154 Nassau Street, Suite 1132 
New York 38, N. Y. BE 3-3381 
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A Formucopia! 


Forms aplenty! More than 20,000 airtight business 


and legal forms from the files of experts in every 
state make 


AMERICAN JURISPRUDENCE 

LEGAL FORMS ANNOTATED 
the nation’s finest, most complete formbook. It’s 
one of the best time- and work-savers you can have 
in your office. You'll be thankful, too, for its expert 
indexing and classification, its practice suggestions, 
definitions, distinctions, cautionary remarks and 
other valuable practice aids. Write today for 
full information. 








THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 14, New York 


BANCROFT-WHITNEY COMPANY 


San Francisco 1, California 














of Congress. 


brary 
Order Division, c 
washington 25, + © 


bood Insurance 


1 


against missing a vital case 


L doo 


ALL 


AMERICAN LAW Book Co. 


America’s Great LAW Encyclopedia 
is based on 


the Case Law of your State 
and of the Nation 


Brookwyn I, N. Y. 




























